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clients are involved in situations affected 
by federal law. New highways, urban 
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Couldn't your advice, then, be more com- 
plete based on both state and federal law? 
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Code Annotated—it's worth looking into. 
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Federal Legal Aid—Are Florida Lawyers Involved? 


One of the issues that surfaced during 
the recent political campaign was the 
activities of staff lawyers and clerical 
personnel of federally funded legal serv- 
ice programs in Florida. Accusations 
were made back and forth which sub- 
stantially undermined the public’s con- 
fidence in these programs regardless of 
the veracity of the charges. It seems 
timely, then, to briefly comment on these 
ms orgs which here in Florida are 
unded by approximately $1,000,000 
worth of our taxpayers’ money. Nation- 
ally the figure is $58,000,000. 

Title 42 of the United States Code An- 
notated, Section 2809 (a)(3) reads as 
follows: “(3) A ‘Legal Services’ pro- 
gram to further the cause of justice 


among persons living in poverty by mo-- 


bilizing the assistance of lawyers and 
legal institutions and by providing legal 
advice, legal representation, counseling, 
education, and other appropriate serv- 
ices. Projects involving legal advice and 
representation shall be carried on in a 
way that assures maintenance of a law- 
yer-client relationship consistent with 


the best standards of the legal profes- 


sion. The Director shall make arrange-~ 


ments under which the state bar associa- 
tion and the principal local bar associa- 
tions in the community to be served by 
any proposed project authorized by this 
paragraph shall be consulted and af- 
forded an adequate opportunity to sub- 
mit, to the Director, comments and rec- 
ommendations on the proposed project 
before such project is approved or fund- 
ed, and to submit, to the Director, com- 
ments and recommendations on the 
operations of such project, if approved 
and funded. No funds or personnel 
made available for such program 
(whether conducted pursuant to this 
section or any other section in this 
part) shall be utilized for the defense of 
any person indicted (or proceeded 
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against by information) for the commis- 
sion of a crime, except in extraordinary 
circumstances where, after consultation 
with the court having jurisdiction, the 
Director has determined that adequate 
legal assistance will not be available for 
an indigent defendant unless such serv- 
ices are made available.” 

Congress has directed that local and 
state bar associations be consulted on 
all applications for legal service funding. 
Have these associations adequately re- 
sponded? Are they treating these pro- 
grams as step-children or as a personal 
responsibility? In some areas of the state, 
O.E.O. federally funded programs have 
been initiated by the local bar, as in 
Dade, Volusia and Hillsborough coun- 
ties. Where this has happened, the 
membership has taken the time, interest 
and money needed to aid the program 
to insure that it does “further the course 
of justice among persons living in pover- 
ty” as the law requires. In other in- 
stances, where local lawyers are not con- 
cerned, evidence a lack of interest and 
detachment, problems have arisen. Ad- 
mittedly, by its very nature, there must 
be some controversy involved in the pro- 
grams of any federally funded legal serv- 
ice program. However, to have such 
a program, its staff and funds, directed 
solely to social activist programs of 
whatever stripe denies the poor of legal 
service they justly deserve. 

After strenuous debate at the Novem- 
ber meeting of the Board of Governors, 
the Board resolved to allocate to Profes- 
sor L. Harold Levinson at the College 
of Law, University of Florida, $3,000 to 
conduct a statewide survey of legal aid 
programs. John E. Smith, chairman of 
the Bar’s Legal Aid and Indigent De- 
fendants’ Committee, recommended this 
action. An additional $10,000 has been 
granted to Professor Levinson for this 
project by the Division of Sponsored Re- 
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search, University of Florida. The study 
is designed to “(a) survey legal services 
now being provided the indigent in Flor- 
ida (b) study additional legal services 
required to satisfy (1) existing legal 
requirements (2) expansion of legal re- 
quirements and (c) study the most ef- 
fective utilization of scarce legal service 
resources, evaluate possible ian in 
the legal system which might maximize 
the effectiveness of legal services, includ- 
ing possible training and utilization of 
para-legal personnel.” 

The practicing lawyer must be in- 
volved with legal service programs, both 
those federally funded and those that 
are not, if they are to succeed. Those 
that are left to drift without direction 
end up on rocky shores. Many Florida 
lawyers are involved in many counties 
and deserve commendation and support. 
Marshall M. Criser, Palm Beach, Carl 
Turner, Ft. Lauderdale, and James C. 
Johnston, Ft. Myers, have just completed 
a difficult tenure of public service as 
representatives of The Florida Bar on 
the Board of Directors of Florida Rural 
Legal Services, Inc. They have just been 
replaced by Larry A. Klein, West Palm 
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Beach, Joseph A. Hubert, Ft. Lauder- 
dale, and Thomas W. McAliley, Jr., 
Miami. The Volusia County Bar Asso- 
ciation last month sent representatives to 
Washington, D. C., to evidence its con- 
cern for the success of Volusia County 
Legal Services, Inc., a program federally 
funded with $128,160 annually. 

Grasp a hand on the tiller, avoid the 
rocky shores. 


The Board of Governors at its Novem- 
ber meeting requested the Professional 
Ethics Committee to prepare an opinion 
covering the propriety of the use of the 
title “judge” by judges, former judges, 
part-time judges, and judges seeking 
political office for nonjudicial and for 
judicial positions. The committee will 
explore all areas involving judges and 
requests that members of the Bar send 
their comments and suggestions for con- 
sideration. Send them to M. Craig Mas- 
sey, Chairman, Professional Ethics Com- 
mittee, P. O. Drawer J, Lakeland 33802. 


MARSHALL R. CassEDy 
Executive Director 
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this month lawyers concerned 


with borrowing and lending get an 
in-depth study of Florida’s general 
usury law from the article by that 
title on page 570. Earl B. Hadlow 
and Mitchell W. Legler of Jackson- 
ville explain what is happening as 
a result of high interest rates and 
a tight money market. 


Remember The Florida Bar 
Foundation? It is being revitalized 
and soon will be providing vital 
research and scholarship aid if 
other members of the Bar can 
match the enthusiasm of Wm. 
Reece Smith, Jr., new Foundation 
president. He describes the Foun- 
dation’s potential on page 567. 


The cover features Paul H. 
Roney of St. Petersburg. The Jour- 
nal salutes him on becoming judge 
of the United States Court of Ap- 
peals, Fifth Circuit, and wishes 
him a rewarding and _ successful 
tenure on the bench. 


He took the oath of office from 
Supreme Court Chief Justice Rich- 
ard W. Ervin in a ceremony in the 
courthouse in St. Petersburg on 
November 23. The courtroom was 
filled with well wishers from the 
St. Petersburg Bar Association 
which he served as president in 
1964-65 and from throughout the 


state. 


Judge Roney joined the Board of 
Governors of The Florida Bar in 
July 1967 as representative of the 
Sixth Judicial Circuit of Florida. 
Since then he has served as chair- 
man of the Budget Committee and 
the Continuing Legal Education 
Committee and a member of the 
Executive Committee. During the 
ceremony President Burton Young 
paid tribute to him as “The very 
best the legal profession can offer 
. .. as we witness this man invested 
with great power we are comforted 
because we know of his wisdom, of 
his intolerance for injustice, com- 
passion for the oppressed and his 
quest to make right. . . .” 


—The Editors 
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Ten ways lawyers can help the cause of peace 


An idea can be more powerful than an atom. Espe- 
cially is this true of an idea whose time has come. 

The time of a world peace system built out of law 
will arrive in our day if we of the law profession as- 
sume adequate leadership. By providing leadership in 
making the time of peace under law arrive we will lift 
the hearts and hopes of all peoples. We will also pro- 
vide for all peoples a new faith in their future for the 
eons of time stretching out before them 

To avoid misunderstanding, let me say that I do 
not contend that a world peace structure built out of 
law will cure all the ills of man. Imperfect human 
beings run nations and conduct international contacts 
and they are certain to have disputes. Law rules can 
only lessen their number and provide for their peace- 
ful decision. 

While a law system is not perfect, it is stil] the best 
concept yet conceived by the mind of man for conduct 
of relations among men and nations. 

I believe that lawyers of many nations must work 
together to build peace with law, and do so with the 
widest vision of a common humanity. The world’s peo- 
ple are acting and thinking more and more as one. 
Much greater international cooperation is necessary 
today than in the past. Especially is this true of the 
overriding desire for a new world peace system which 
will end forever the archaic ancient ritual of deciding 
disputes between nations by the sacrifice of human 
lives. 

How do we or the law utilize our capacity to 
achieve and maintain a human condition of world 
peace? I believe there are 10 specific things lawyers 
of the world can do for this universal cause. 

First, we must drive home to all mankind the fact 
that the peacemaking machinery of the world is ar- 
chaic and inadequate for today’s world and requires 
a fundamental change in the way order is maintained. 
We must spell out plans and programs to supply the 
fundamental change which is required by strengthen- 
ing law into a peace framework capable of creating a 
peaceful world order with justice and security. 

Second, we must rededicate ourselves to our com- 
mon cause and commitment to peace by continuing to 
perfect our worldwide cooperative organization and 
the World Peace Through Law Center. A million- 
strong lawyer-judge peace army can be a mighty force. 


Third, we must use computers and other electronic 
marvels to their full potential to speed up the proc- 
esses of law-making transnationally. 

Fourth, we must bring the power and prestige of 
lawyers and judges more directly to bear in a massive 
effort to involve the public in—and mobilize public 
opinion behind—plans and programs to strengthen 
peace through law. Our special talents and training, 
which give lawyers a unique ability to create under- 
standing among peoples to replace disagreement, are 
not yet fully utilized in this great endeavor. 

Fifth, we must constantly urge upon the United 
Nations, regional organizations and national govern- 
ments every treaty, every institution, every idea, plan 
or program which will add to the law and the law 
framework of the world. This concentrated effort can 
and will in time bring into existence a world Jaw sys- 
tem, a world court system, and a peaceful world order 
with justice. 

Sixth, we must clearly identify our peace through 
law program in the hearts and minds of all peoples as 
the means whereby they can achieve their eternal 
dream of world peace with justice. Public opinion is a 
mighty force. A sense of the necessity of their support 
must penetrate the people’s awareness of our plan. 
With the power of public opinion behind our mission 
it will become the recognized imperative of our day. 

Seventh, in our focus upon world trade and world 
aid for developing nations let us be at the forefront in 
devising plans and programs to carry out mankind’s 
desire to share fairly among all men, women and chil- 
dren the enormous productivity, the wonders of tech- 
nology and science, of our era. The gap between the 
rich and the poor must be closed. Let us help lead that 
crusade also as its achievement will create the social 
and economic stability required for order with justice 
under the rule of law. 

Eighth, each of us can discharge part of our respon- 
sibility to help build a world peace edifice out of law 
by asking our government officials to accept one or 
more existing international treaties. There is not one 
nation whose peoples cannot but benefit from accept- 
ing one or more of the many existing treaties to which 
they are not now a party. Every lawyer or judge can 
help advance peace by this very simple but very 
essential personal action. 
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Ninth, in personal relations between lawyers— 
both in our own countries and internationally—our 
contributions toward understanding and peace can be 
great. In the law we share a common concept, a com- 
mon language and a common life endeavor. Working 
together we can make plans and programs which will 
translate a towering ideal into achievement of the 
most desired dream of all peoples since the dawn of 
recorded history. No greater joint enterprise can com- 
mand the endeavors of any profession than the cause 
of peace. 

We must not over-promise, as ours is not an easy 
road to peace. Our plan cannot be accomplished in a 
few months or even a few years. It is not a plan for 
the short-winded or for those looking for an instant 
accomplishment from which world peace will spring 
full blown. We must use concentrated effort to build 
a peace structure out of law, treaty upon treaty, law 
upon law, transnational legal institution upon institu- 


tion. That the task is complex, difficult and long-range 
should not deter or discourage but should be taken as 
a challenge to spur us on to the extraordinary effort 
which is required. 

Tenth, we should give our utmost effort to achieve 
agreement on concrete plans and proposals which we 
can urge upon the United Nations, regional organiza- 
tions and governments to expand transnational law and 
increase the use and number of international legal in- 
stitutions devoted to peaceful settlement of disputes 
under the rule of law. 

When the rule of law exists throughout the world, 
then and only then can any man, woman, or child live 
or travel any place on the face of the earth, or into the 
vistas of endless space, in freedom, in dignity, and in 


peace. 


CHares S. RHYNE 
President, World Peace Through Law Center 


Warm Wishes for a 


Happy Holiday Season 


President Burton Young, 


President-elect John M, McCarty, 


the Board of Governors and 


The 
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Wuereas, CAMPBELL THORNAL for more In Memoriam 
than thirty-nine years has served his fellow man 
as a lawyer and as a judge, and also during this 
period has held many other public offices of 
trust; and November 4, 1970 

Wuereas, in all of these endeavors his per- 
formance has exemplified a spirit of dedication 
and a pursuit of excellence which has set a high 
standard for those who aspire to such positions: 
and 

Wuereas, for the past fifteen years he has 
served as a justice on the Supreme Court of 
Florida and for two of those years as the Chiet 
Justice of that court, and his performance there 
has been such that he is held in the highest 
esteem and respect by lawyers and judges 
throughout Florida; and 

Wuereas, his love of the law, his belief and 
dedication to the quest for equal justice under 
law, his keen mind, his long and varied experi- 
ence as a lawyer, and his industry, all have been 
combined and blended in his service on the 
court of last resort in Florida, and the result is 
reflected in his scholarly opinions, grounded on 
sound and fundamental principles which he 
cherished, which have achieved recognition 
throughout the United States; and 

Wuereas, he became the first justice of the 
Supreme Court of Florida to serve as a liaison 
justice between the court and The Florida Bar, 
and in this role he provided and gave wise 
counsel, guidance and inspiration to the Board 
of Governors and to the leadership of the Bar, 
which enabled the Bar to discharge more effec- 
tively its responsibilities to the legal profession 
and to the public, and which promoted harmony 
and cooperation between the court and the Bar: 
and his outstanding opinions in the area of Bar 
disciplinary cases and unauthorized practice of 
law cases have established some cardinal prin- 
ciples which have charted the course for the 
Bar and the court in these areas. 

Now, THeREFoRE, Be Ir by the 
Board of Governors of The Florida Bar, in regu- 
lar meeting assembled, that on behalf of the 
more than eleven thousand members of The 
Florida Bar we honor CAMPBELL THORNAL, 
good citizen, legal scholar, able lawyer, out- 
standing jurist, and faithful friend of The Flor- 
ida Bar, and express our gratitude, for his many 
years of faithful, dedicated, and distinguished 
service to his profession and to the citizens of 
Florida. 

UNANIMOUSLY ApopTeED at Tallahassee, Flor- 
ida, this 19th day of March, A.D., 1970. 


Campbell Thornal 


The above resolution was adopted by the 
Board of Governors and was recently presented 
to Justice Thornal at his home in Tallahassee. 
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in depth discussion: Board of Governors actions 


REPORT YOU 


Survey of Legal Services for Indigent 


Funds for a survey to determine the needs of the 
indigent in the State of Florida for legal services were 
approved in the amount of $3,000 by The Florida 
Bar Board of Governors at their bimonthly meeting 
November 6 in Jacksonville. 


Approval of the allocation came after a long 
discussion on the purpose and value of the survey. 

The project will be conducted by Professor L. 
Harold Levinson of the University of Florida College 
of Law. Levinson is a member of the Legal Aid and 
Indigent Defendant Committee, and is chairman 
of the subcommittee commissioned to produce the 
survey. 

Professor Levinson was joined by University of 
Florida Acting Law Dean, Roy Hunt, and the Legal 
Aid Committee Chairman, John E. Smith, in explain- 
ing the scope of the survey to the Board. 


With no single source of information on legal aid 
to the indigent in the state, such a survey would be 
beneficial, they pointed out. Chairman Smith affirm- 
ed that the survey is being structured to be useful 
not only to the organized Bar, but also to individual 
lawyers and other interested persons. He said the 
project will take a hard look at the present state legal 
aid programs, including those that are federally 
funded, and at public defense operations. Professor 
Levinson said the survey would allow the Bar to make 
informed decisions when faced with questions about 
what is available for the state’s indigents. Presuma- 
bly the Bar would pursue and attempt to resolve 
such problems as are uncovered by the inventory. 

Bar President Burton Young said he hoped prob- 
lems uncovered by the survey could be taken to the 
voluntary local bar first, and then appealed to the 
state if necessary. Federal help would be sought 
as a last possibility. 

In addition to the Bar’s grant, Professor Levinson 
has been awarded $10,000 in aid from the Univer- 
sity of Florida’s Division of Sponsored Research. 
President Young pointed out, that although a co- 
sponsor, the Bar would be under no obligation to 
give automatic approval of the final results. Profes- 
sor Levinson also acknowledged non-financial co- 
operation from the American Bar Association, who 
will share results of recent ABA surveys, and the 
National Legal Aid and Defense organization. The 
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University of Florida is hopeful that the survey and 
its grant will act as a springboard for further studies 
and grants in this area. 

In outlining his proposed expenditure of the allot- 
ted $13,000, Professor Levinson explained that the 
Survey would be divided into two phases. The first 
will be conducted in December to take advantage 
of a large pool of student labor from the University of 
Florida. During a three-week semester break Profes- 
sor Levinson will coordinate and edit the work of 12 
students. During the second stage he intends to 
personally conduct follow-up interviews with heads 
of legal aid programs throughout the state. 

Cost for the first phase was estimated at $4,500, 
allowing $8,500 to be spent during the summer 
in the second phase. 

A summary of statistical data collected and re- 
ports on various operations made by the individual 
students was promised for the Bar's evaluation by 
March. Phase two, said Professor Levinson, would 
deepen the areas of investigation. Both civil and 
criminal aid services will be evaluated. 

Professor Levinson expects the survey will offer 
a measure for comparison with other states in the 
areas of expenditures and services available. 

Debate was opened by Board member Wallace 
M. Jopling, who objected to Professor Levinson’s 
control over the project. Later Chairman Smith em- 
phasized that the Legal Aid Committee also would 
have a participating role. In addition to reviewing 
and approving expenditures, the committee will 
make avatlable its sources and review the survey 
as it proceeds. Professor Levinson conceded after 
issue was taken that the Board could have review 
and approval authority over the budget and partici- 
pate in the two stages. But he retained his right 
to be responsible for the final format of the survey 
before it is submitted to the Bar for its use. 

Jopling, in referring to a letter Levinson wrote to 
the Legal Aid Committee, asserted he had serious 
doubts as to Professor Levinson’s objectivity in the 
survey. He mentioned proposals stated in the letter 
where he felt Levinson had reasoned out conclusions 
about the yet unconducted survey. 

In further debate the question of an ‘‘objectivity 
gap”’ arose. Professor Levinson said he proposes to 
evaluate services, whether state or federally orga- 
nized, in all 67 counties of the state. 
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REPORT TO YOU—in depth discussion 


Dean Hunt said, that while he does not always 
agree with Professor Levinson’s conclusions after 
collection of the same facts, he feels Levinson would 
provide an accurate and complete survey. The Legal 
Aid Committee hopes the data will reveal how indi- 
gency is determined, how the services are gotten 
to the people, how effective they are, and what the 
state can further make available in services. 

Those in favor of the allocation for the survey 
conceded that while they might be leary of contro- 
versies that undoubtedly will turn up, the facts must 


be faced if the state is to isolate and solve the 
problems. 

One representative expressed a need for ‘‘putting 
it all together’’—a single source of information for 
the state. 


A complete summary of all actions of the Board 
of Governors at the November 5, 6, 7 meeting in Jack- 
sonville will be reported in the January issue of the 
Journal. 


OPINION—Unauthorized Practice of Law 


IN THE SUPREME COURT OF 
FLORIDA 
JULY TERM, A.D. 1970 


THe FLorma Bar, 
PETITIONER, 

v. 

Joun J. ScusseL, Case No. 39,848 
RESPONDENT. 


Opinion filed October 14, 1970 


Case of original jurisdiction—Peti- 
tion Against Unauthorized Practice 
of Law 

Norman K. Schwarz, Paul S. Berger 
and Richard C. McFarlain, for The 
Florida Bar 

John J. Scussel, in Proper Person, 
for Respondent 


PER CURIAM. 


On petition of The Florida Bar, 
this court issued its order directing 
that the respondent, John J. Scus- 
sel, who is not a member of The 
Florida Bar, show cause why he 
should not be held in contempt of 
this court for violation of the Inte- 
gration Rule of The Florida Bar 
heretofore adopted by this court, 
and why he should not be enjoined 
from the unauthorized practice of 
law. 

The power is vested in this court 
by the Constitution of the State of 
Florida to restrict the practice of 
law to those persons who are quali- 
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fied to practice, and who demon- 
strate such qualification by attain- 
ing membership in The Florida 
Bar. As this court said in The Flor- 
ida Bar v. Town, 174 So. 2d 395 
(Fla. 1965), quoting the decision 
of the court in State of Florida ex 
rel. The Florida Bar v. Sperry, 140 
So. 2d 587, 591 (Fla. 1962): 


It is generally understood that the per- 
formance of services in representing an- 
other before the courts is the practice 
of law. But the practice of law also in- 
cludes the giving of legal advice and 
counsel to others as to their rights and 
obligations under the law and the prep- 
aration of legal instruments, including 
contracts, by which legal rights are either 
obtained, secured or given away, al- 
though such matters may not then or 
ever be the subject of proceedings in a 


court. 


We think that in determining whether 
the giving of advice and counsel and the 
performance of services in legal matters 
for compensation constitute the practice 
of law it is safe to follow the rule that 
if the giving of such advice and perform- 
ance of such services affect important 
rights of a person under the law, and if 
the choot protection of the rights 
and property of those advised and served 
requires that the persons giving such 
advice possess legal skill and a knowledge 
of the law greater than that possessed 
by the average citizen, then the givin 
of such advice and the performance o: 
such services by one for another as a 
course of conduct constitute the practice 
of law. 


In the Town case, this court con- 
cluded that the preparation of a 
corporate charter involves prepara- 
tion of an important contracting 
document. 

In its petition, The Florida Bar 
charged that the respondent vio- 
lated Art. II, § 2 of the Integration 
Rule, which provides: 


No person shall engage in any way 
in the practice of law in this state unless 
such person is an active member of The 
Florida Bar in good standing except that 
a practicing attorney of another state in 
good standing, who has professional busi- 
ness in a court of record of this state 
may, upon motion, be permitted to prac- 
tice for the purpose of such business 
only, when it is made to appear that he 
has associated and appearing with him 
in such business an active member of 
The Florida Bar. 


It is contended that the respond- 
ent engaged in the unauthorized 
practice of law in the following 
instances: 

1. That during 1966 in Alachua 
County, the respondent organized 
a corporation and secured a char- 
ter; and that when advised by a 
representative of The Florida Bar 
of his violation, the respondent ad- 
mitted such violation and further 
agreed to cease and desist from 
any further violations. 

2. That during 1969 in Dade 
County, the respondent in the Dis- 
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trict Court of the United States, 
Southern District of Florida, In 
Bankruptcy, in the matter of Pac 
Craft, case No. 69-129-BK-JE, did 
file an appearance as counsel in 
behalf of one of the creditors in the 
case; that at various times during 
pendency of the proceedings, the 
respondent held himself out before 
the court and those present as at- 
torney for the creditor; and further, 
that during pendency of these pro- 
ceedings in bankruptcy the re- 
spondent did file a memorandum 
brief on behalf of the creditor in 
which the respondent designated 
himself as “John J. Scussel, attor- 
ney for Paul A. Wolf.” 

in its petition, The Florida Bar 
asked this court to issue an order 
to respondent requiring that he 
show cause why he should not be 
held in contempt of this court; and 
that this court permanently enjoin 
the respondent from engaging in 
the practice of law in the State of 
Florida. 

By order of July 7, 1970, order 
was issued to respondent directing 
him to show c use why he should 
not be held in contempt, and 
directing him to file a written an- 
swer admitting or denying the mat- 
ters set forth in the petition filed 
by The Florida Bar. 

In response, the respondent did 
not file an answer specifically ad- 
mitting or denying the allegations, 
but instead filed a letter which this 
court concludes is intended to 
function as an answer, in which 
the respondent generally would not 
accept as being true the allegations 
made, but in which he also agreed 
to accept punishment for these ac- 
tions and agreed to submit to a 
court order enjoining further unau- 
thorized practice of law. 

After examination of the record 
and the pleadings, the court finds 
that the respondent did engage in 
the unauthorized practice of law in 
Alachua County in 1966, and that 
he ceased and desisted from these 
activities at behest of The Florida 
Bar; and further, that the respond- 
ent again engaged in the unauthor- 
ized practice of law in Dade Coun- 
ty in 1969 by representing himself 
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by his personal conduct and by his 
signature to be a person qualified 
to practice law. 

It is, therefore, considered, or- 
dered and adjudged that respond- 
ent is in contempt of this court 
and as punishment for said con- 
tempt the respondent is hereby 
sentenced to imprisonment in the 
county jail of Leon County, Flor- 
ida, tor the the period of thirty 
(30) days and shall pay to the 
clerk of this court as a fine the sum 
of five hundred dollars ($500.00). 
The sentence to imprisonment shall 
be suspended upon payment by the 
respondent of the fine. Commit- 
ment of the respondent is withheld 
for a period of fifteen (15) days 
from the date of the filing of this 
opinion. 

It is further ordered that re- 
spondent, John J. Scussel, be and 
he is hereby permanently enjoined 
from the unauthorized practice of 
law; and 

It is further ordered that this 
case shall be kept open and the 
files and records therein shall be 
available for use in the prosecution 
of the respondent for any future 
violations of Art. II, § 2, Integration 
Rule of The Florida Bar. 

It is so ordered. 

Ervin, C. J., Roperts, Drew, 
Apkins and Boyp, JJ., concur 


FORGERIES AND ALTERATIONS 


Revealed and verified 
Scientific detection of erasures and 
additions or deletions. Handwriting, 
typewriting, paper and ink problems. 
Full forensic photography facilities and 
portable equipment. Qualified and 
recognized expert witness. 


ROBERT LYNCH 5560 S.W. Fifth Street, 
Ft. Lauderdale, 33314, Phone 583-5929 


DOCUMENT EXAMINER 


Retired Special Agent of FBI with 30 
years experience in FBI Laboratory. 
Qualified as expert witness throughout 
U.S., etc. Examination of documents: 
handwriting, handprinting and _ type- 
writing identification, detection of for- 
gery and alterations and related prob- 
lems. 


GEORGE MESNIG, 1616 Bunker Hill 


Dr., Sun City Center, Fla. 33570 (813) 
634-1616 
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How to build a 
family nest egg with 


It takes money to feed a family. 

It takes money to clothe a family. 

It takes money to house a family. 

It takes money to send the kids to 
school, buy a car, give birthday presents, 
make insurance payments and pay the 
doctor. 

With all the dues it takes just to make 
it from one day to the next, how's a man 
going to find a buck to tuck away? How's 
he going to sock away enough to make 
tomorrow a better day? How's a man 
going to build a family nest egg? 

It might be easier than you think. All 
you have to do is sign up for the Payroll 
Savings Plan where you work. That way 
you can have a small amount taken from 
your paycheck, before you receive it, and 
invested in U.S. Savings Bonds. Your 
nest egg grows automatically each and 
every payday. 

And now there’s a bonus interest 
rate on all U. S. Savings Bonds—for E 
Bonds, 54% when held to maturity of 
5 years 10 months (4% the first year). 
That extra 44%, payable as a bonus at 
maturity, applies to all Bonds issued 
since June 1, 1970 . . . with a com- 
parable improvement for all older 
Bonds. 

Join the Payroll Savings Plan where 
you work. Before you know it, those 
small deductions and the new interest 
rate will have grown into a comfortable 
kitty, a respectable family nest egg, a 
better tomorrow. 


Bonds are safe. If lost, stolen, or destroyed, 
we replace them. When needed, they can be a 
cashed at your bank. Tax may be deferred 


until redemption. And always remember, 
Bonds are a proud way to save. 


Take stock in America. 


With higher paying U.S. Savings Bonds. 


ry st, The U.S. Government does not pay for this advertisement, 
It is presented ase ic service in cooperation with The 
a 4 Department of the Treasury and The Advertising Council, 
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When other builders 
start building boats our way 
there may be other boats 
just as good 
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A Better Shake for the Young Lawyers 


PAGE 


LET'S RABBLE ROUSE A LITTLE FOR 
the democratic process. 

And let’s begin with the Young 
Lawyers Section of The Florida 
Bar. 

Natural antipathy has heretofore 
kept the relationship between the 
younger and older members of the 
Bar at arm’s length. We legal gray- 
beards ual respect and a 
closed mouth from our young 
brothers at the Bar—lest they (the 
young Bucks) receive a_ well- 
deserved swat upon their wise 
posteriors. 

But I believe that our young law- 
yers have a right to be heard. So I 
opened the door of The Florida Bar 
so the young lawyer could have his 
say. 

We did it in this fashion: The 
president-elect of the Young Law- 
yers Section of The Florida Bar was 
appointed by me to the Budget 
Committee (to have a voice in 
deciding how approximately $900,- 
000 of our annual revenue was to 
be spent) and we appointed—upon 
the recommendation of the leader- 
ship of the Young Lawyers Section 
—a young lawyer as assistant to the 
chairman of almost every standing 
committee of The Florida Bar. 

What greater lines of communi- 
cations could have been estab- 
lished? A dramatic way, I thought, 
to close our own generation gap! 

As the weeks wore on, and 
warning signs began to appear, I 
began to question whether we were 
indeed reaching the grass roots 
young lawyer and whether we were 
getting the benefits of his thinking 
and his zeal. 

This led us to this question—was 
the governing body of the Young 
Lawyers Section truly representa- 
tive of its overall membership? 
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I made inquiry—and concluded 
it was not. 


A LITTLE BACKGROUND IS IN ORDER. 
The Young Lawyers Section is dif- 
ferent from the other sections of the 
Bar. All attorneys under the age of 
36 must belong—and therefore it is 
an involuntary rather than a volun- 
tary organization. A lawyer must 
buy membership in other sections 
of the Bar—so if he doesn’t like the 
way the Section operates, he can 
quit. (The way a young lawyer 
“quits” is by not becoming in- 
volved.) The only section that has 
representatives on The Florida Bar 
Board of Governors is the Young 
Lawyers Section and it has two ex 
officio members (one of whom is a 
voting member). 

There are 3,613 members of the 
Young Lawyers Section. The sec- 
tion is run by its own 42-member 
Board of Governors apportioned 
between each judicial circuit. The 
board elects four officers for the 
section. Here is the rub—and the 
inequity. In order for a young law- 
yer to vote for the man of his 
choice to serve as his representative 
from his judicial circuit on the 
board of governors he must attend 
the annual business meeting, which 
is held during the Bar convention. 
(Some young lawyers think it is a 
long way from Pensacola to Mi- 
ami.) Now if a young lawyer is 
ambitious and wants to become a 
candidate for the board he must 
either: 

a) Be nominated by a nominat- 
ing committee composed only of 
other Board members, or 

b) Get a nominating petition 
signed by five young lawyers from 
his circuit and serve it on the presi- 
dent and secretary at least 30 days 
before the annual meeting of The 
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Florida Bar. (Article VIII of the 
By-Laws, The Young Lawyers 
Section. ) 

Does not this amount to a prac- 
tical disenfranchisement of the 
young lawyers of Florida! The an- 
swer is all too obvious. 

Simply, the average young law- 
yer in Florida has been cut out— 
and this—as it should—concerns me 
as the president of The Florida Bar. 

This issue was discussed at 
length with the president and presi- 
dent-elect of the Young Lawyers 
Section. And to their great credit, 
they made a gallant attempt within 
their board to bring about a change 
of the undemocratic elective proce- 
dure. They asked the products of 
the rule to change the rule. That 
proved to be an impossible under- 
taking—so the well motivated effort 
failed. 

The future? Well, the young 
lawyers of Florida deserve a better 
shake—so we will continue to rab- 
ble rouse for the democratic 
process. 


—BurTon YOUNG 
President 
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In one sense your electric meter is a gateway. Through it 
electric power brings into your home dozens of comforts 
and conveniences, from air conditioning to automatic 
dishwashing. 

And almost as remarkable as the variety of ways in 
which flameless electric serves you is how little it costs. 
Just a few cents an hour. Isn’t that a pleasant surprise in 
these days of fast-rising prices? 


FIGHT INFLATION; USE ELECTRICITY! 


TYPE D4S FORM 2S | 
SINGLE-STATOR WATTHOUR METER 60 Hz 


240v Sw s. TA3O Kj, 7.2 


145 
53.019 


Florida Power & Light Company / Tampa Electric Company / Florida Power Corporation /Gulf Power Company 
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The Florida Bar Foundation 


The Foundation must be revital- 
ized or its dissolution considered 


By WM. REECE SMITH, JR. 


William Reece Smith, Jr., of Tampa 
was appointed last year as chairman 
of a special committee to study The 
Florida Bar Foundation to see how it 
could be revitalized. At the May 15, 
1970, meeting of the Foundation, he 
was elected president. Smith is also 
secretary of the American Bar Asso- 
ciation and a member of the Board of 
Governors of The Florida Bar. He has 
served on several other committees of 
The Florida Bar and is a past presi- 
dent of the Bar Association of Tampa 


and Hillsborough County. 
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THe FLorma Bar FOUNDATION 
was created nearly 15 years ago. 
The idea was conceived and imple- 
mented by a group of distinguished 
lawyers then serving on the Board 
of Governors. The Foundation has 
enjoyed some success, but its prog- 
ress has_ been slow. It is time to 
revitalize the organization or con- 
sider its dissolution. 

The objects of the Foundation, 
as originally stated in its broadly 
framed charter,! include improve- 
ment of the administration of jus- 
tice and elevation of judicial stand- 
ards; promotion of the study of 
law and legal research; provision 
for scholarships in law schools 
located in Florida; publication of 
materials pertinent to concerns of 
the legal profession; and assistance 
to deserving members of The Flor- 
ida Bar who meet with misfortune. 
It was anticipated that the Founda- 
tion would be funded by gifts made 
periodically by lawyers and other 


interested persons. 


Inadequate Funding 


From its inception, the Founda- 
tion has been seriously hampered 
by lack of adequate funding. The 
first contribution to the Foundation 
was made by The Florida Bar in 
1960, almost four years after its 
formation. Thereafter, funds were 
added from time to time. These 
came primarily from the scholar- 
ship activities of two sections of 
our Bar? and from monies contrib- 
uted by friends in memory of a 
deceased jurist or lawyer.* In 
1965, nearly ten years after its 
formation, contributions to the 
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Foundation totalled about $15,000. 
Today, total contributions are only 
about $20,000. 


Despite its obvious financial lim- 
itations, the Foundation has been 
able to implement its objectives 
to some extent, principally by pro- 
viding scholarship loans to deserv- 
ing students. These loans generally 
have been made at low rates of in- 
terest through financial institutions, 
with Foundation funds serving as 
collateral. 


The slow development of the 
Foundation has long been a subject 
of concern to interested members 
of the Bar. On several occasions 
the Board of Governors has re- 
viewed the program in depth and 
has explored various alternatives 
for promotion of its welfare. The 
need for a Florida Bar facility to 
provide research and endowment 
resources has rarely been question- 
ed, but our ability to provide these 
resources has often been probed. 
It now seems clear that the Foun- 
dation either must be revitalized 
or serious consideration given to 
its dissolution. 


Is There Real Need? 


Revitalization of the organiza- 
tion will not be an easy task, if 
that is to be done. It will require 
thoughtful initiative and a substan- 
tial expenditure of energy. Lawyers, 
however, are a resourceful and 
determined breed and there should 
be no doubt that the job can be 
accomplished. Nevertheless, before 
making the effort, it makes sense 
again to consider whether the 
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real 


Foundation can serve useful pur- 
poses of benefit to Florida lawyers 
and the public they serve. Certain- 
ly we should ask if there is real 
need for bar-supported research 
projects and financial aid to law 
students in our state. 

At first blush, there may be some 
doubt. Probably there is more schol- 
arship money generally available 


t day than ever before in the his- 


tory of American education, and 
the Ford Foundation recently has 
allocated substantial funds for loans 
to law students at low rates of 
interests. Further, there are indica- 
tions that the federal government 
may further subsidize some scholar- 
ship programs. Are additional 
scholarship monies really needed? 

Today, too, more money is being 
provided for study of legally-relat- 
ed problems than ever before. The 
American Bar Foundation, for ex- 
ample, spends three-quarters of a 
million dollars annually in study 
of the bar’s problems. And founda- 
tions such as Ford, Fleischmann, 
Kellogg and Rosenstiel, as well as 
the Federal Government, are devot- 
ing large sums to study of legally- 
oriented issues. Why more re- 
search? The fruits are already so 
great that lawyers can hardly keep 
abreast of the developments, much 
less absorb the detail. 


At Local Level 


The answer, we think, is that a 
real need does exist for research 
and scholarship assistance at the 
local level. Studies done at the 
national level, worthy as they are, 
do not necessarily produce answers 
to local problems. Indeed, on occa- 
sion they may create them.* They 
may suggest courses of action that 
either are totally invalid in a limit- 
ed setting or are not well-fashioned 
for application in a particular state. 
A few examples may serve to illus- 
trate the point. 

Specialization in the practice of 
law has long been scrutinized at 
the national level.5 Research by 
the American Bar Foundation has 
been relied upon heavily in seeking 
an answer.® Thus far there is doubt 
that national specialization pro- 
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need exists for 


research scholarship 


assistance at the local 


grams should be implemented.? 
Pilot programs at the state level, 
however, have been encouraged 
and are being effectuated in some 
states. But what are Florida's 
needs? And what effect would spe- 
cialization in this state have either 
in protecting the public or in its 
impact upon the general practi- 
tioner? Able committees of The 
Florida Bar are considering the 
matter, but they would be assisted 
by the in-depth appraisal and 
sound statistical analysis that de- 
tached research can produce. 

Likewise, the availability of legal 
services is currently a matter of 
national concern and inquiry. Novel 
experimentation in legal education 
of disadvantaged persons is being 
carried on.8 Group legal services 
for indigents are now being offer- 
ed through federally-financed pro- 
grams.® There is persistent inquiry 
as to whether our profession is able 
to render adequate, low-cost ser- 
vices to members of the middle 
class.1° Group services,!1_ judi- 
care,!2 and legal insurance! pro- 
grams are being suggested as 
possible solutions to a variety of 
problems. But are our problems in 
Florida the same? And will the 
solutions which are offered suit the 
public and profession we serve? It 
is believed that studies dealing 
specifically with Florida conditions 
could be of real value to us. Surely 
it is worthwhile to insure that major 
programs advanced on the national 
level are appropriate for application 
in this state. 


Financial Assistance 


Just as there is a need for re- 
search resources which can be 
brought to focus on local problems, 
so too we must increase our capac- 
ity to provide financial assistance 
for those who wish to study law. 
Despite the large sums of money 
that are available today for educa- 
tional support, they are not ade- 
quate to meet the demands for 
legal education. Many direct schol- 
arship funds are limited to appli- 
cations which do not include legal 
education. Loan scholarships, al- 


though helpful, do not offer the 


kind of aid which deserving law 
students frequently need. Having 
financed undergraduate education 
by borrowing, they are hesitant or 
unable to incur the further debt 
required to finance postgraduate 
study. Instead they turn to other 
pursuits. 

As a result, legal educators ad- 
vise us of an urgent need for more 
direct (not loan) scholarships for 
law students. They point out not 
only that direct financial aid for 
law students has never been in 
generous supply but also that there 
is now a shortage of lawyers which 
is becoming acute. As our popula- 
tion expands and communities ad- 
just, the demand for lawyers grows 
greater in every segment of our 
society. Some studies point to a 
critical need for lawyers to serve 
members of minority groups.14 
The problem does not end sl 
however. A career in law does not 
attract young people as it once did 
and the opportunities for service in 
government, business and private 
agencies are such that many law 
graduates do not pursue the prac- 
tice of law as we know it35 A 
greater input of independent pri- 
vate practitioners is necessary if 
the traditions of the bar are to be 
maintained and the competing de- 
mands of society in the private 
sector are to be served.!6 

These are views now often stated 
in a national context. But respected 
educators in our state law schools 
attest to their reality in Florida. 
We are repeatedly told that the 
need for scholarship aid in Florida’s 
law schools is pressing. Able and 
well-motivated law students often 
are found in need of assistance. 
And we need them. 

Of course scholarship support 
eventually may develop through 
government and other funding. But 
we must consider whether the 
money will be available in time to 
meet the need, whether it will be 
adequate in amount, and whether 
public-funding is the best solution 
to the problem. One may persua- 
sively argue that it is in our en- 
lightened self-interest to provide 
in large part the leadership and 
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awyers can help direct the 


means for solution of our own 
problems. 


The Board of Governors of The 
Florida Bar believes that a soundly- 
financed, effective Florida Bar 
Foundation could be of great ser- 
vice to us. Thus, the Board is 
seeking presently to assure that this 
goal is achieved. 


Heretofore, the Board of Gover- 
nors has composed both the mem- 
bership and the directorate of the 
Foundation. The desirability of 
broadening the membership base 
of the Foundation and of involving 
other interested lawyers to provide 
the necessary leadership is now 
recognized. 


Independent Board 


To that end, the Board is taking 
steps to provide for a Foundation 
Board of Directors that will work 
independently of the Board of Gov- 
ernors. It will be composed of 12 
members and will elect its own 
officers. To assure the liaison initi- 
ally necessary, four directors will 
also be members of the Board of 
Governors. Eight will be selected 
from the Foundation membership- 
at-large. They cannot be members 
of the Board of Governors. Once 
the new Foundation is established 
it may develop that all Board mem- 
bers will be elected from the 
general membership. 

In the new format, it is proposed 
that all members of The Florida 
Bar in good standing will be eligi- 
ble for membership in the Founda- 
tion. Those who wish to become 
members will be invited to contrib- 
ute to the Foundation the sum of 
$100 a year. Payment of this 
amount for a period of five years 
will result in This 
plan, it is hoped, will assure both 
a steady flow of income to the 
Foundation and a group of persons 
who will take a particular interest 
in the work of the Foundation. 
Some appropriate expression of ap- 
preciation will be developed to rec- 
ognize those who elect to provide 
their support. The contributions of 
members will be tax deductible and 
others, both within and without 
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course of their profession 


the profession, may make deducti- 
ble gifts to the organization if they 
wish to do so. 


Annual Meetings 


The membership will meet at 
least annually, probably at the time 
and place of the annual meeting 
of The Florida Bar. It, of course, 
will direct the Foundation’s activi- 
ties. In effect, the membership will 
elect the Board of Directors. 
Through the Board, it will deter- 
mine the uses to which the funds 
are put. Scholarship and research 
committees, composed of Founda- 
tion members, will be established 
to plan and implement the work 
to be done. Ultimately, a profes- 
sional a. director may be 
required. 

Making an annual contribution, 
and being numbered as one of a 
number of Foundation members, 
may not be viewed as a signal 
honor. The practice of law, how- 
ever, has been a rewarding experi- 
ence for most of us. Hopefully, 
there will be many who will view 
the Foundation as an instrument 
for repaying a debt of gratitude. 
Hopefully, too, there will be many 
who will see the new Foundation 
as a vehicle through which they 
may have a part in directing the 
course of their profession and meet- 
ing the challenges with which it is 
faced today. 


FOOTNOTES 

1The charter and by-laws are contain- 
ed in the September 1969, issue of The 
Florida Bar Journal. 

2These are are the Real Property and 
Young Lawyers Sections. 

3Included in these contributions are 
the funds given in honor of Justice Glenn 
Terrell, Thomas Alexander, A. G. Camp- 
bell, Jr., and J. Lance. Lazonby. 

4A shining example is a problem 
created by the study of the ABA Special 
Committee on the Evaluation of Discipli- 
nary Enforcement which reported that 
disciplinary enforcement in the United 
States is “scandalous,” failing to mention 
that certain states, including Florida, al- 
ready employ most of the standards and 
practices recommended by the committee. 

5ABA committees rendered formal re- 
ports with recommendations in 1954, 
1962, and 1967. See, 79 ABA Rep. 582 
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(1954); 87 ABA Rep. 361, 800 (1962); 
ABA Reports to House of Delegates, 
Annual Meeting (1969). 

6See, Greenwood and Frederickson, 
Specialization in the Medical & Legal 
Professions (1964) and Christensen, Spe- 
ialization (1967), both published by 
the American Bar Foundation. 

7This is notably reflected in the rec- 
ommendations made in 1969 by the 
ABA Special Committee on Specializa- 
tion, chaired by Chesterfield Smith, a 
distinguished past president of The Flor- 
ida Bar. 

8The work of The Council of Legal 
Education Opportunity (CLEO) is one 
example. It is a program jointly sponsor- 
ed by the American Bar Association, the 
National Bar Association, the American 
Association of Law Schools and The Law 
School Testing Council. 

®Notably, the programs financed by 
the Office of Economic Opportunity. 

10See, e.g., Christensen, Lawyers for 
People of Moderate Means, American Bar 
Foundation (1970). 

11Supra, note 10, pp. 225 et seq.; Chris- 
tensen, Group Legal Services, American 
Bar Foundation (1968). 

12See, e.g., Supplemen Report to 
the House Delegates of te Section of 
General Practice, American Bar Associa- 
tion, September, 1970. 

13See, e.g., report of Board of Gover- 
nors to House of Delegates, American 
Bar Association, Annual Meeting, 1970. 

14See, Statement of Prof. F. E. A. 
Sander, Harvard University College of 
Law, to House Committee on Education 
and Labor, U.S. Congress, May, 1969. 

15Newsweek, Jan. 19, 1970, p. 55; 
New York Times, Nov. 19, 1969. 

16Report, American College of Trial 
Lawyers, Mar. 1970. 
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THe Maximum IntTeREst which 
may be obtained on general loans 
in Florida is 10% per annum for 
individual borrowers and 15% for 
corporate borrowers.! Florida’s def- 
inition of interest is very broad 
and makes avoidance of the usury 
problem a difficult task on high 
yield loans. Interest includes any 
sum taken 
either directly or indirectly, by way of 
commission for advances, discounts, ex- 
change or by any contract, contrivance 


or device whatever... 
Florida Statutes, §687.03. 


However, in addition to an ex- 
cessive interest rate Florida re- 
quires the presence of the following 
three elements before usury will 
be found: (1) a loan either 
expressed or implied; (2) an under- 
standing that the money will be 
repaid, and (3) an intent to take 
excessive interest.2 In most states 
the intent which is required for 
usury is not necessarily an aware- 
ness of the illegality of the trans- 
action but merely the conscious 
intent to obtain interest which is 
in fact in excess of the legal limit. 
Florida follows this general rule.+ 


Stiff penalties await those un- 
wary of the usury laws. A success- 
ful usury defense can result in 
forfeiture of the entire agreed in- 
terest plus double the amount of 
interest already collected.5 In ad- 
dition, when interest exceeds 25% 
the creditor forfeits the entire 
amount of principal and interest 
and may be deemed guilty of a 
misdemeanor.® The size of the loss 
which a lender could sustain there- 
fore on any usurious loan requires 
his extreme care. 


The current high prime rate on 


interest and the tight money situa- 
tion have pushed interest rates to 
the limit of the usury laws and 
necessitate more careful scrutiny 
of the usury laws than ever before. 
This article will discuss the follow- 
ing aspects of usury in commercial 
lending which the authors have 
found to be of particular concern 
in recent months: effect of requir- 
ing a borrower to incorporate; con- 
flicts of laws; participation in 
earnings and profits (so called 
“equity kickers”), computation of 
interest; and acceleration. 


Effect of Requiring Borrower 
to Incorporate 


With the prime rate at 8 1/2%, 
the higher rate of interest permis- 
sible on corporate loans provides 
substantial incentive for a lender 
to insist that a borrower incorporate 
before granting a loan. However, 
courts in a number of jurisdictions 
have disregarded the corporate en- 
tity in situations where the lender 
required the borrower to incorpor- 
ate and have held that the loan 
was actually made to the individ- 
uals behind the corporation. Thus, 
the loan was usurious when the 
interest obtained was in excess of 
the lawful rate for loans to individ- 
uals.7 The Florida courts have been 
particularly aware of this scheme. 


In a 1956 Florida case, Holland 
v. Gross,8 the Supreme Court up- 
held a loan to a corporation, even 
though the lender had refused to 
make the loan unless the borrower 
first incorporated in order to avoid 
the lower legal rate of interest on 
loans to individuals. In that case 
the borrower actually operated a 
commercial enterprise, as evidenced 
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by its corporate name, “We Sell 
Office Equipment Company.” As a 
resuit, the trial court found as a 
fact that the loan was actually to a 
corporation and not to the individ- 
uals who formed it. The Supreme 
Court held that if a loan is actually 
made to a bona fide corporation 
then it does not matter that one 
individual owned all of the stock 
or that the corporation was formed 
for the purpose of obtaining the 
loan. However, the court cau- 
tioned that if the loan had actually 
been made to an individual then 
the attempted of the 
corporate form would nevertheless 
be disregarded. 


Shortly after the Holland deci- 
sion a Florida appellate court con- 
sidered Gilbert v. Doris R. Corp.,1° 
in which a lender had required a 
man and his wife to incorporate 
before making a $30,000 mortgage 
loan to the couple. The trial court 
in Gilbert had found that the loan, 
while ostensibly a loan to a corpor- 
ation, was in reality a personal loan 
to two individuals, and the appel- 
late court affirmed holding that the 
corporate form was merely a con- 
trivance and the corporation was 
not the genuine borrower. The 
Holland case was distinguished on 
the ground that the trial court in 
Holland had found a bona fide 
loan to a corporation. 


In a later case involving a simi- 
lar type loan to a husband and 
wife, in which the lender had re- 
quired the couple to incorporate 
and had further required them to 
personally guarantee the debt, the 
corporate form was again disre- 
garded, Atlas Subsidiaries of Flor- 
ida, Inc. v. O. & O. Inc.) As in 
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Gilbert, the trial court had held 
that the loan was actually made to 
the husband and wife as individ- 
uals and not to the corporation. 
The appellate court affirmed the 
decision that the corporation was a 
mere sham or contrivance for an 
unlawful purpose. 

Very recently the Florida Su- 
preme Court considered for the 
second time the question of incor- 
poration to avoid the usury laws. 
In Tel. Service Co. v. General Cap- 
ital Corp.12 the lender had re- 
quired a partnership to incorporate 
prior to making a loan, and the 
trial court had held the corporation 
to be a mere sham to avoid the 
usury laws. The Supreme Court 
noted that the trial court’s only 
cited reason for this finding of sham 
was that the lender had insisted 
upon the prior incorporation to ob- 
tain a higher rate of interest.1* The 
Supreme Court reversed and ruled 
for the lender, stating that this 
reason alone was insufficient to 
hold that this was not a bona fide 
loan to a corporation, quoting from 
American Jurisprudence as follows: 
While the corporate entity may generally 
be disregarded where it is used as a 
cloak or cover for fraud or illegality, the 
corporate entity of a corporation organ- 
ized merely for the purpose of executing 
a oe on terms usurious in the case 
of an individual may not be disregarded 
in order to let in the defense of usury 
available to an individual but not to a 
corporation. 14 

Interestingly, although there ap- 
pears to be a conflict between the 
Supreme Court’s two decisions in 
Holland and Tel. Service and the 
two appellate court decisions in 
Atlas and Gilbert, the Tel. Service 
decision specifically referred to 
these appellate cases and stated 
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that there was no inconsistency 
among them. New York cases 
which have recently considered 
this particular problem have gen- 
erally sustained the validity of a 
loan to a newly incorporated bor- 
rower where the loan was made in 
a commercial context and the indi- 
vidual involved was knowledge- 
able.15 These New York courts 
have normally disregarded the 
corporate entity only in actions 
which involved essentially consum- 
er loans. It appears that New Jer- 
sey may also be following this 
same New York approach.1® 


Although the Florida decisions 
do not specifically refer to the New 
York method of differentiation, the 
cases indicate that this same a 
proach may be behind the F lorida 
cases as well. For example, both 
the Holland and the Tel. Service 
cases, in which the loans were up- 
held, involved the incorporation of 
commercial enterprises. However, 
neither the Atlas nor the Gilbert 
cases, in which the loans were held 
usurious, made any reference to 
any commercial aspect of the trans- 
action and both cases involved 
loans to husbands and wives where 
it appeared the loans were mere- 
ly mortgages on the couples’ 
residences. 

As a further indication that Flor- 
ida may be following the commer- 
cial versus consumer loan differ- 
entiation, the Supreme Court in 
Tel. Service specifically referred to 
the New Jersey case of Monmouth 
Capital Corp. v. Holmdel Village 
Shops? which approved a corpo- 
rate loan to a knowledgeable busi- 
nessman with capable legal coun- 
sel, and applied its reasoning to 
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Thirty-eight states and the 


the Tel. Service case. The Mon- 
motth decision also paid lip serv- 
ice to the fact that the lending in- 
stitution had a long standing policy 
of lending only to corporations for 
a number of reasons other than 
avoidance of lower interest rates, 
even though in the Monmouth 
transaction the sole reason for 
requiring incorporation was to 
charge the higher interest rate. 

Although the Tel. Service deci- 
sion adopted the New Jersey rule 
as expounded in Monmouth, the 
Florida Supreme Court in Tel. 
Service and Holland placed great 
weight on the fact that a “bona 
fide” corporation had been created 
in each case. Accordingly, it is very 
possible that Florida has added the 
additional requirement that the 
court find the creation of a “bona 
fide” corporation. Presumably this 
means a corporation which will 
not be dissolved immediately after 
the loan or converted into a mere 
shell by reconveying the recently 
incorporated assets or transferring 
the loan proceeds to the corpora- 
tion’s stockholders. 

In conclusion, it appears that 
where the borrower who is re- 
quired to incorporate is a sophisti- 
cated individual and the loan is 
made in a commercial context, the 
validity of the loan will be upheld 
in Florida, at least to the extent 
that the corporate entity survives 
the transaction which inspired the 
loan. 


Conflicts of Law 


The spread in the maximum per- 
missible rates of interest in the 
various states is accentuated in the 
realm of corporate loans where 
some 38 states and the District 
of Columbia exempt corporation 
transactions in varying degrees 
from usury limitations.‘* These 
differences have led lenders to 
shop for the most favorable state 
law to apply to their transactions. 
Unfortunately, it is often difficult 
to predict whether a court will ap- 
ply the desired laws, seutdy 
where the favorable laws are those 
of a jurisdiction other than the 
debtor's residence where he is like- 
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District of Columbia exempt corporation transactions fro 


ly to be sued in the event of 
default. 


As a general rule in usury cases, 
the law of that state having suffi- 
cient contact with the transaction 
which will uphold its validity will 
be controlling.1® This rule stems 
from an early United States Su- 
preme Court case involving an 
Indiana borrower and lenders who 
were residents of New York and 
Ohio.2¢ In that case the note was 
usurious under both Indiana law 
where the note was executed and 
New York law where the note was 
initially negotiated. It was valid 
under Ohio law where the note 
was made payable. The Supreme 
Court ruled that it was appropriate 
to apply either the law of the 
place where the contract was exe- 
cuted or the law of the place of 
performance, and the Court se- 
lected the latter because there the 
contract was valid and the loan 


could be upheld. 


This basic and sound approach 
has been somewhat clouded by the 
Restatement?! which provides that 
a contract is valid if it provides for 
a rate of interest that is permissible 
in a state to which the loan had a 
“substantial relationship.” The Re- 
statement recites a number of fac- 
tors which constitute the necessary 
primary contacts to provide a state 
with a substantial relationship to 
the transaction. These primary con- 
tacts include: (a) the domicile of 
an individual borrower; (b) the 
principal place of business of a 
corporate borrower; (c) the state 
of performance (where the loan is 
to be repaid); (d) the state where 
the loan was made; (e) the lend- 
ers domicile; and (f) the place 
where the loan was negotiated. In 
addition, examples of secondary 
contacts are listed which, when 
combined with others, may also 
provide a substantial relationship. 
These would include: (a) the place 
where the contract was drawn and 
executed; (b) the situs of real 
estate serving as security for the 
transaction; and (c) the place 
where the proceeds of the loan 
were to be used. 


Thus, in usury cases courts nor- 
mally apply the law of a state hav- 
ing one or more of the principal 
contacts described above which 
will render the contract enforce- 
able, upon the theory that the 
parties obviously intended the con- 
tract to be a binding obligation.?2 

In an early decision involving 
the foreclosure of a mortgage note 
negotiated, executed, and payable 
in Alabama, but encumbering Flor- 
ida real estate, the Florida court 
took a different approach and held 
the contract unentorceable because 
it was executed and was to be per- 
formed in Alabama where the loan 
was usurious, even though the loan 
was valid under Florida law. 
Thompson v. Kyle.23 In Fahs v. 
Martin,2* a well reasoned Fifth 
Circuit decision, the court ana- 
lyzed the Thompson case and con- 
cluded that Florida courts would 
no longer apply that rule to allow 
a defense of usury but would now 
follow the general rule and sustain 
the validity of the contract when- 
ever possible under the laws of any 
state which had a substantial con- 
tact with the transaction. Florida 
courts have also paid lip service to 
the general rule, and apparently 
the Fahs construction of existing 
Florida law is correct and evi- 
dences the present status of Florida 
law on this question of conflict of 
laws as it pertains to usury.25 

If the contract in question pro- 
vides that the law of a certain state 
shall control, the vast majority of 
courts will apply that law if the 
state to which it refers has sufli- 
cient contact with the transac- 
tion.?6 Florida courts will probably 
also follow this general rule, al- 
though there is presently no clear- 
cut enunciation and adoption of 
the general rule by a Florida court. 
In an odd case, however, involving 
a Pennsylvania lender and a Flor- 
ida borrower, the promissory note 
specifically provided that Florida 
law would govern, even though the 
loan was usurious under Florida 
law and would have been valid un- 
der Pennsylvania law.27 Noting 
that the contract called for Florida 
law, the Florida court applied 
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Florida law and sustained the 
usury defense to the obligation, 
thus utilizing the general rule in a 
back-handed way to achieve a 
negative result. 

Nevertheless, Florida courts will 
probably apply the law of that 
state having substantial contact 
with the transaction, which will 
serve to uphold the validity of the 
transaction, particularly when the 
contract specifically calls for ap- 
plication of that law. However, a 
court’s basic sense of equity may 
cause it to wish to sustain the de- 
fense of usury as a matter of pub- 
lic policy, even where the normal 
conflicts rule would permit the 
contract to be upheld. In such a 
case, the commercial nature of the 
transaction and the sophistication 
of the borrower may be important 
factors in deciding a question of 
conflict of law, just as it is im- 
portant in determining whether a 
Florida court will pierce the cor- 
porate veil to sustain a defense of 
usury.?8 


Participations in Earnings 
and Profits 

Lenders have reacted to the pre- 
vailing high interest rates and 
excessive inflation by seeking equity 
positions in the borrower's activi- 
ties. Now that lenders have tasted 
the advantages of obtaining such 
“kickers” or “sweeteners” on a loan 
they will undoubtedly resist any 
return to the past. There are a 
number of available devices for a 
lender's obtaining an equity posi- 
tion to increase the effective yield 
on a loan transaction. These may 
be divided into two broad classes, 
one where the transaction is struc- 
tured as a loan with an equity 
kicker and the other where the 
transaction is not structured as a 
loan at all. 


Transactions Structured as Loans 


In commercial loans, lenders fre- 
quently seek warrants or debt 
obligations convertible into stock 
when lending to a corporation. In 
real estate loans, equity positions 
have generally taken the form of a 
percentage of the borrower's antic- 
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ipated rents or profits from the 
land being developed with the loan 
sage Regardless of the particu- 
r variation, there is a substantial 
risk that the value of the equity 
position will be treated as addi- 
tional interest received by the 
lender subject to the usury laws.2® 
Although there are no Florida 
cases analyzing this problem, Flor- 
ida’s treatment of disguised loans 
makes it almost a certainty that the 
value of an equity position will be 
treated as additional interest. 
Even where income from an 
equity position is dependent upon 
future events, such as the bor- 
rower's rents exceeding a certain 
dollar amount, such a contingency 
will not prevent this income from 
being treated as additional inter- 
est.39 However, as the usurious 
nature of a contract in Florida is 
generally determined as of the 
time the loan is made,?1 the con- 


tingent nature of the equity posi- 
tion should reduce the value 
assigned to it in computing the 
effective rate of interest. 

The rule in respect to equity 
kickers in Florida is simple: when- 
ever the lender obtains an equity 
position in addition to interest, he 
should take care that the value of 
the equity position when added to 
the ordinary interest on the loan 
does not exceed the maximum per- 
missible interest rate. 


Transactions Not Structured 
As Loan 


Before a transaction can involve 
usury, there must have been a loan 
and an understanding that the 
money advanced will be repaid.32 
Accordingly, lenders frequently 
structure their transactions as a- 
sale-leaseback, a sale-buyback or a 
joint venture. In Florida, the lend- 
er can be certain that any such 
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transaction will be closely scruti- 
nized to see if the form is a mere 
disguise for a loan. This determina- 
tion will be based on the nature 
and extent of the risk to which the 
capital advanced has been sub- 
jected.33 Generally, courts have 
held that to remove a loan from 
the purview of the usury laws the 
contingency must be such that 
the lender has “subjected himself 
to some greater hazard than that 
the borrower will fail to repay 
the loan or that the security will 
depreciate in value.”34 

In a sale-leaseback transaction, a 
developer typically sells his prop- 
erty to the party with capital at its 
fair market value and thereafter 
takes back a long term lease at a 
set rent plus an over-ride such as a 
percentage of subrents. 

In a sale-leaseback, the party 
with capital actually incurs a real 
economic risk in that his return is 
contingent upon the eventual value 
of the property acquired. Thus in 
Florida, even though there are no 
cases directly considering this mat- 
ter, a bona fide sale-leaseback 
should withstand a usury attack. In 
any case, it is a form of venture in 
widespread use in Florida among 
sophisticated lenders and investors. 
Of course, if the form is a mere 
sham, as for example where the 
sale price is substantially less than 
actual value or where the long 
term lease payments are all the 
investor will receive as a return 
and the lessee has an option to re- 
purchase the land for a nominal 
sum, the usury laws will still be 
applied.35 

Just as a genuine economic risk 
as to the return of money advanced 
will take a loan out of the ambit 
of usury, so also will a sale under 
the time-price doctrine.3¢ The 
philosophy behind this doctrine is 
that a seller can fix whatever price 
he chooses for his wares, and if he 
has one price for a cash sale and a 
higher price for a sale paid for on 
time there is no loan involved. 
Such reasoning has lead commenta- 
tors to argue for immunity from 
usury laws for a_ sale-buyback 
transaction where a developer sells 
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his interest in property to a lender 
and immediately repurchases it at 
a higher price under a long term 
installment agreement. Such a sale- 
buyback arrangement appears in 
general less likely to run afoul of 
the usury laws than other equity 
position transactions.37 

However, in Florida it is inad- 
visable to structure the transaction 
as a sale-buyback. For example, in 
Mears v. Mayblum?® the lender 
refused to make an outright loan 
but agreed to purchase a one-third 
interest in the borrower's property 
subject to the borrower's option to 
repurchase for a higher sum at the 
end of one year. The “option” to 
repurchase was more than this, 
however, because if the “borrower” 
failed to exercise it he was still 
obligated to pay the same amount. 
The court held that the transfer of 
title to one-third of the property 
was merely security for a loan and 
the loan was held usurious. 

Similarly, in another Florida 
case, an individual buyer of real 
estate had approached a lender 
who had structured the transaction 
so that he bought the property and 
then immediately resold it to his 
borrower on terms at a profit in 
excess of 15%.3® The court held 
that the transaction was in reality 
a loan which violated the usury 
law. 

Lenders have also structured 
equity position transactions as 
joint ventures or partnerships to 
avoid usury defenses. For example, 
a lender might “contribute” instead 
of loan funds to a business venture 
in exchange for a percentage of 
profits. It has even been held that 
such a joint venture was not within 
the purview of the usury laws 
where one party guaranteed com- 
plete repayment of the other 
party’s investment.4° However, 
loans disguised as joint ventures or 
partnerships have had little success 
in Florida. For example, a Florida 
court upheld a usury defense 
where a lender obtained, in addi- 
tion to ordinary interest, an agree- 
ment for one-third of the profit 
from the sale of the land to be 
acquired with the loan proceeds.*1 


position is crucial to validity of the loan. Interest pai 


The court quickly disposed of the 
lender’s argument that the trans- 
action was actually a partnership 
by noting that the ie had no 
part in the management of the en- 
terprise, had no liability as a part- 
ner, and had risked no capital in 
view of the borrower's obligation 
to repay the debt in any event. 

Accordingly, it is clear that Flor- 
ida courts are quick to cut through 
the form of a transaction when con- 
vinced that the parties really in- 
tended a loan. If a loan is intended, 
the transaction will be treated as a 
loan with an equity bonus or con- 
tingent interest for purposes of 
applying the usury laws. 


Computation of Interest 


In any loan oe an equity 
position, its actual value will be 
treated as additional interest in de- 
termining whether the loan is 
usurious. The crucial consideration 
then is the method of translating 
this added value to an effective 
interest rate. In Florida the usuri- 
ous nature of a contract must be 
determined at the transaction’s in- 
ception.*® Thus a Florida court in 
arriving at the value of an equity 
position should assess that value as 
of the date of the loan, without 
giving direct consideration to the 
amount the lender has subsequent- 
ly realized through his equity posi- 
tion. For example, if the lender has 
a gross profit or percentage rent 
over-ride, the estimated value of 
this equity position should be de- 
termined by an appraiser and the 
total sum over the entire term 
should be computed and reduced 
to present value. This amount 
should then be treated as addition- 
al interest, without regard to what 
the over-ride actually produced in 
later years. 

Once the value of the equity 
position is obtained, there are 
several ways in which it may be 
examined to determine whether the 
loan violates the usury laws. For 
example, the entire additional value 
may be allocated to the first pay- 
ment period of the loan, with the 
almost certain result of a usury 
violation. On the other hand, the 
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lender might urge that it be pro- 
rated throughout the term of the 
loan which would enable him to 
take considerable additional value 
without violating the usury statutes. 

In a typical discount loan a bor- 

rower of $100 for three years at 
10% would sign a note for $100 
but would only receive $90 (the 
total interest being withheld at the 
outset). Such discount loans are 
analogous to the receipt of addi- 
tional interest in an equity position 
transaction. In the area of discount 
loans, Florida courts have clearly 
adopted the proration theory of 
spreading additional interest over 
the life of the loan for usury pur- 
poses. In Smith v. Midcoast Inv. 
Co.43 the Supreme Court said: 
So, we are committed to the rule that if 
a negotiable note and mortgage are exe- 
cuted payable over a ona of years, 
and are given to secure a loan for an 
amount less than the principal expressed 
in the note and mortgage and the note 
and mortgage are allowed to run for the 
full period named therein, any bonus or 
deduction reserved by the lender at the 
time of making the loan will be prorated 
over the full term of the loan .. . 

The 1970 Florida Legislature 
also adopted the proration method 
of slain interest in the event 
of acceleration of a debt in an 
amendment to Section 687.03, Flor- 
ida Statutes. 

In all probability Florida courts 
would follow this same proration 
rationale in calculating the effective 
rate of interest in a transaction in- 
volving an equity position taken by 
the lender at the inception of the 
Joan. 

In calculating the applicable 
rate of interest, Florida courts are 
also likely to reduce the amount of 
principal, against which the in- 
terest is applied, by the value of 
any advance interest obtained on 
the loan.** For example, assume a 
$1,000,000 loan with annual inter- 
est payments at 10% with the 
principal to be repaid in 10 years. 
In addition, assume the lender is 
to receive a percentage of the bor- 
rower's gross rents on the project 
being financed. Further assume 
that the fair market value of that 
equity kicker (the percentage of 
rents) at the time of the loan is 


VOL. 44, NO. 10 


usurious 


$150,000. A Florida court would 
robably reduce the principal loan 
$1,000,000 ) by the $150,000 equity 
position and conclude that only 
$850,000 had been loaned for pur- 
poses of calculating the effective 
rate of interest. 

Thus, the value of the equity 
position obtained at the outset will 
be used in two different ways to 
increase the effective rate of inter- 
est. First, it will reduce principal 
outstanding, and, porn the 
value will be prorated throughout 
the term of the loan as additional 
interest. In the example used 
above, the reduced principal out- 
standing was $850,000. The $150,- 
000 equity position, prorated over 
the 10 year term of the loan, would 
produce additional interest of 
$15,000 per year on top of the 
$100,000 per year fixed interest 
(10% on $1,000,000 loan). Accord- 
ingly, the interest for usury pur- 
poses would be $115,000 per year 
on a principal amount of $850,000, 
for an effective rate of approxi- 
mately 13.5% which is within the 
legal rate for loans to corpora- 
tions but usurious for loans to 
individuals. 

It should now be apparent how 
crucial the valuation of the equity 
position is to the validity of the 
loan. For instance in the last ex- 
ample, if the equity position were 
valued at $210,000 instead of 
$150,000 the interest rate would be 
approximately 15.4% and the loan 
would be usurious. 


Acceleration 


Whenever some form of interest 
is received at the beginning of a 
loan closed prior to July 1, 1970, 
there is a possibility that the ad- 
vance interest would render the 
loan usurious if the term of the 
loan were cut short. This problem 
exists in situations involving dis- 
count loans and bonuses or com- 
missions paid to a lender, as well as 
in situations involving equity posi- 
tions. For example, if a lender re- 
ceives an equity interest valued at 
$150,000 as advance interest on a 
10-year, 10%, $1,000,000 loan and 
accelerates the note at the end of 
six months because of a default, 
his advance interest and normal in- 
terest for his six-month loan would 
be usurious, absent some refunding 
provision. Under Florida law, an 
acceleration clause without a prop- 
er provision for a or of 
unearned interest can create sub- 
stantial usury problems in any note 
where a portion of the interest is 
1eceived in advance.*5 

However effective July 1, 1970, 
Section 367.03, Florida Statutes 
was amended to add the following 
provisions: 


For the purpose of this section and sec- 
tion 687.02, Florida Statutes, the rate of 
interest on any loan of money shall be 
determined and computed upon the as- 
sumption that the debt will be paid ac- 
cording to the agreed terms, and in the 
event said loan is paid or collected by 
court action prior to the term of said 
loan, any payments charged, reserved, or 
taken as an advance of forbearance which 
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are in the nature of and taken into ac- 
count in the calculation of interest, shall 
be spread over the stated term of the loan 
for the purpose of determining the rate 
of interest. 

The obvious intent of this change 
was to reverse the effect of acceler- 
ation of an obligation in Florida. 
Under the new statute an other- 
wise valid loan will not be rendered 
usurious by acceleration. 

As to loans prior to the effective 
date of the amendment it is clear 
in Florida that a loan will be held 
to be usurious where, through ac- 
celeration, a lender seeks to collect 
interest in excess of the lawful limit 
for the period from the inception 
of the loan until] the date of a 
judgment against the borrower. 
However, the question is more dif- 
ficult where, despite the lack of 
proper refunding language in the 
note, the lender does not actually 
seek to collect interest in excess 
of the legal rate. The Supreme 
Court has held the usurious nature 
of the obligation depends upon 
what may be demanded of the 


borrower under the contract rather . 


than what is demanded,*® and an 
appellate court has stated that: 
Computations under the usury law must 
be based upon a determination of the 
scope of acceleration rights which a note 
or contract purports to give a lender or 
holder, as of the date of the final de- 
cree, and not upon the sums actually 
claimed by him and the computation 
will be so made, even though the lender 
or holder delays to enforce his obliga- 
tion or declines to exercise his accelera- 
tion option.** 
The question of acceleration has 
thus received special treatment in 
Florida in the past. The old rule 
appears to conflict with the general 
Florida requirement that intent is 
an element of usury*® and is an 
admitted anomalous exception to 
the normal rule that the usurious 
character of a contract must be 
determinable at its inception.*® 
However, this problem has large- 
ly disappeared due to the recent 
amendment and in old loans it 
could have been conveniently 
eliminated by merely including a 
provision in the loan instrument 
for the refund of unearned interest 
in the event of acceleration.5° 
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Florida law requires generally that intent is a 


Such a saving clause is discussed 
in the conclusion of this article. 


Conclusion 


It is clear that lenders in Florida 
run a substantial risk of violating 
the usury laws in any transaction 
involving a request for the bor- 
rower to incorporate prior to the 
loan or an equity position in favor 
of the lender. 

Whenever a loan transaction is 
made which involves some risk of 
usury, the parties should seriously 
consider the use of a saving clause 
in the loan documents. Prior to the 
change in the effect of acceleration 
on usury computations the follow- 
ing clause should have been 
beneficial: 


In the event any holder hereof exercises 
his right to accelerate all or any part of 
this obligation, any unearned interest will 
be refunded to the borrower. In addition, 
as it is the intent of all parties to this 
transaction to abide strictly by the inter- 
est limitations imposed by the laws of 
Florida, the holder shall not be entitled 
to collect any interest which is in excess 
of the legal rate and the borrower shall 
be entitled to a refund of any amount 
collected hereunder which may be de- 
termined to be excessive or not permitted 


by law. 


The inclusion of the first sentence 
above should have prevented any 
usury problems in the event of ac- 
celeration.51 Even without the ac- 
celeration problem in loans after 
July 1, 1970, the broader second 
part of this clause may be sufficient 
to defend a lender against other 
usury problems. Some courts have 
supported the effectiveness of sav- 
ing clauses and have stated that 
their use will cleanse a transaction 
of a usury taint if its effect is a 
genuine reduction in the amount 
the borrower is obligated to pay.52 

In view of Florida’s general re- 
quirement that intent is a neces- 
sary element of usury, a saving 
clause should be particularly help- 
ful in a relatively innocent com- 
mercial transaction where the 
equity “kicker” has grown to an 
unexpectedly high value. 

The helpful tendency of courts 
to apply the laws of the state 
adopted in a loan agreement should 


necessary element of usury. 


also cause the prudent lender to 
provide for application of the state 
laws most favorable to the trans- 
action. Once the state is selected, 
every effort should be made to 
insure as many contacts with the 
chosen state as possible. 

In all events, lenders need to be 
extremely aware in the current 
high cost money market of the 
many possibilities of usury viola- 
tions, which are naturally fostered 
by conditions which force lenders 
to attempt new and unproven 
methods of increasing yields on 
money loaned. 
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TOPICS THE DAY 


Florida Electorate Turns Down 


Judicial Article V 


On November 3, by 22,336 out 
of 1,030,320 votes, the Florida elec- 
torate rejected the proposed new 
Article V of the Florida Constitu- 
tion which would have revamped 
the state’s judicial system. 

The controversial article was 
adopted by the Florida Legislature 
in 1969, after that group had turn- 
ed down the original article sub- 
mitted by the Florida Constitution 
Revision Commission in 1968. The 
Commission’s article was fashioned 
after the Missouri Plan of merit 
selection and was presented to the 
legislature as part of the proposed 
constitution at the 1968 special ses- 
sion. Although the other revisions 
in the constitution were approved, 
the judicial article was not, and the 
new constitution went to the voters 
in November 1968 without a re- 
vised Article V. 

Not willing to accept defeat of a 
new-court system, The Florida Bar 
submitted a new judicial article 
to the 1969 Legislature. Some of 
the provisions in this draft included 
a three-tier trial court system with 
the right of the people to abolish 
the middle tier by county referen- 
dum; new judicial administration 
procedures; flexibility in the num- 
ber of judges; divisions within the 
county courts of record; at least 
six-year terms for all judges; a judi- 
cial nominating commission which 
would recommend to the governor 
prospective appointees for judicial 
vacancies; discipline and removal 
of judges; nonpartisan election of 
all justices and judges; that justices 
and judges must be members of 
the Bar unless otherwise provided 
by law; and that they must retire 
at age 70. 
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The new article passed both the 
House and the Senate, but with 
one major change: the legislators 
rejected the Bar's three-tier system 
and adopted a two-tier, three-tier 
court system which would have 
provided two tiers in those counties 
with a population in excess of 
100,000, and three tiers in those 
counties with less than 100,000 
population. 

The legislature’s final article 
differed in seven major areas from 
the Bar's proposed article, but it 
did provide for a stronger system 
of judicial administration, flexible 
court jurisdiction, permissive non- 
partisan election of judges, and 
discipline and removal of judges. 

From the legislature’s approval 


of the article in 1969, until the 
article was submitted to the people 
last month, its merits and demerits 
were discussed and debated con- 
stantly. The Florida Bar Board of 
Governors did not have the re- 
quired two-thirds majority vote to 
either endorse or oppose the 
amendment, so it could not take 
an official position. Other legal 
groups throughout the state which 
did take a stand included the Or- 
ange County Bar Association, the 
Palm Beach County Bar Associa- 
tion and the League of Women 
Voters which endorsed the article 
and the county bar associations of 
Dade, Volusia, Broward, Seminole, 
Manatee, Hillsborough, and the 
Florida Magistrates Court-Small 
Claims Court Judges Association 
and the Florida Conference of Cir- 
cuit Judges, all of which opposed 
the proposed article. 


Estate Planning Institute Scheduled 


The Fifth Annual Institute on 
Estate Planning is scheduled for 
Monday through Friday, January 
4-8, 1971, at the Americana Hotel in 
Miami Beach. Sponsored by the 
University of Miami Law Center, 
the program consists of over 20 
topics which will be discussed by 
a faculty of lawyers and law school 
deans and professors from across 
the country. 

A session on “Recent Develop- 
ments Concerning Estate, Gift and 
Income Taxation—1970” will lead 
off the institute Monday afternoon. 
A few of the other subjects sched- 
uled for discussion during the five- 
day program include “Facts and 
Fallacies of Living Trusts”; “The 
Family Business: Organization and 
Reorganization”; “Settlement of 


DECEMBER, 1970 


Trustees’ Accounts Without Court 
Proceedings”; “Estate Tax Appor- 
tionment in the Multi-State Estate”; 
“Planning for the Corporate Exe- 
cutive Under the New Tax Law’; 
and “The Effect of the Tax Reform 
Act of 1969 on Pension and Profit 
Sharing Plans.” 

Seven problem areas in estate 
planning will be covered in work- 
shops; and there will be a panel 
discussion on Estate and Gift Tax 
Reform, panel members being di- 
vided into “Pedagogues” and “Prac- 
titioners.” 

For additional information write 
Professor Philip E. Heckerling, Di- 
rector, Institute on Estate Planning, 
University of Miami Law Center, 
P. O. Box 8087, Coral Gables, Flori- 
da 33124. Reservations are limited. 
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NEWS 


Faulkner Is Bar Staff Counsel 


Retired Air Force Colonel Nor- 
man A. Faulkner is new staff coun- 
sel of The Florida Bar, succeeding 
Robert B. Kane, who resigned to 
enter private practice. He joined 
the headquarters staff on Decem- 
ber 1. 

Prior to his appointment, Colonel 
Faulkner was director of placement 
at the University of Florida Law 
Center and taught a course on legal 
ethics there. A 
1948 graduate 
of the law col- 
lege, he prac- 
ticed law in 
Daytona Beach 
for two years 
and then in 
1950 went on 
active duty with 
the Judge Ad- 
vocate Gener- 
al’s Corps. Upon his retirement he 
joined the Law Center staff in July 
1969. 

His military experience was 
varied, but his specialty was in the 
civil law field. From 1968 to his 
retirement he was director of civil 
law of the Aerospace Defense 
Command; two years prior to that 
he was director of civil law, head- 
quarters, United States Air Forces 
in Europe; and from 1963-66 he 
was chief of legal assistance, head- 
quarters, United States Air Force, 
the Pentagon. 

He has written and had publish- 
ed for distribution several articles 
and pamphlets on matters of con- 
cern to military personnel. These 
include articles on “Lease of 
Dwellings by Military Personnel,” 
“Advice on the Purchase and Sale 
of a Home,” a 52-page pamphlet on 
“Life Insurance Trusts, Pour-Over 
Wills and Marital Deduction 
Wills,” and a model separation 
agreement for use in domestic 
relations cases. 

He participated as the Air Force 
representative on a Department of 
Defense Ad Hoc Committee which 
was charged with producing a 
magna carta for military members 
in the field of consumer protection, 


FAULKNER 


and he served as panel chairman 
at the 1967 Interservice Legal 
Committee Meeting in Germany to 
report on the implementation of 
the Department of Defense direc- 
tive issued as a result of the ad hoc 
committee’s suggestions. 

The 49-year-old Jacksonville na- 
tive received the Air Force Com- 
mendation Medal for Meritorious 
Service in 1962 and was awarded 
the Oak Leaf Cluster to Air Force 
Commendation Medal in 1966. 

In announcing the appointment 
of Colonel Faulkner to coordinate 
the disciplinary program of The 
Florida Bar, Executive Director 
Marshall R. Cassedy stated that his 
administrative experience and the 
upgrading of the ethics course he 
taught at the University of Florida 
especially qualify him for the posi- 
tion of staff counsel. “We believe 
we have found a lawyer with a 
high appreciation for legal ethics 
as well as a high esteem for the 
legal profession. Colonel Faulk- 
ner’s experience in many fields of 
law will make him able to counsel 
with grievance committees, ref- 
erees, Bar counsel and defense 
counsel on technical matters in- 
volving investigations, trial and the 
appellate stage of disciplinary pro- 
ceedings,” Cassedy said. 


Medical Institute 
Scheduled for March 


The University of Miami Law 
Center and School of Medicine are 
sponsoring the Third Medical In- 
stitute for Attorneys, March 3-6, 
1971, at the Americana Hotel in 
Miami Beach. 

The course will provide in-depth 
instruction in the field of psychi- 
atry and the law and will be taught 
exclusively by members of the 
medical profession. 

Subjects to be discussed include 
psychic reaction to trauma result- 
ing from “whiplash,” amputation, 
disfigurement; predisposition to 
forces (such as drug addiction) 
which generate crime; detection of 
malingerers; how psychiatry can 


aid in the selection of a jury; and 
other topics, from the fundamen- 
tals to more sophisticated areas. 
For additional information write 
Third Medical Institute for Attor- 
neys, University of Miami Law 
Center, P. O. Box 8087, Coral 
Gables, Florida 33124. The pro- 
gram is under the direction of Pro- 
fessor Walter H. Beckham, Jr. 


Sundberg Replaces 
Roney on Board 


Alan C. Sundberg of St. Peters- 
burg was named by The Florida 
Bar Board of Governors on No- 
vember 5 to fill the unexpired term 
of Board member Paul H. Roney 
of the Sixth Judicial Circuit. Roney 
resigned because of his appoint- 
ment to the bench of the United 
States Court of Appeals for the 
Fifth Circuit. 

Sundberg was sworn in during 
the Board’s meeting in Jacksonville. 
He is a graduate of Florida State 
University and earned the LL.B. 
degree from Harvard Law School. 

He is a member of the St. Peters- 
burg Rotary Club, president of 
the Roundtable Florida Presbyte- 
rian College, a member of the 
Board of Trustees of the Canter- 
bury School of Florida, and of 
Suncoasters, Inc. 

His bar activities include chair- 
manship of the Bench and Bar 
Committee, service on the Board 
of Governors of the Young Law- 
yers Section and membership with 
the Pinellas Trial Lawyers. 
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A new committee to coordinate 
implementation of recently adopted 
recommendations on lawyer dis- 
cipline enforcement has been an- 
nounced by American Bar Associa- 
tion President Edward L. Wright. 

The Special Committee on Na- 
tional Coordination of Disciplinary 
Enforcement is headed by Henry 
L. Pitts. a Chicago lawyer who is 
the immediate past president of 
the Illinois State Bar Association. 

Mr. Wright also announced the 
names of the other eight members 
of the committee, one of whom is 
Mark Hulsey of Jacksonville, past 
president of The Florida Bar. 

Chief purpose of the new com- 
mittee will be to coordinate the 
implementation of the recommen- 
dations of the Special Committee 
on Evaluation of Disciplinary En- 


Lack of state regulation in Flori- 
da franchising agreements leaves 
the field wide open for frauds and 
may jeopardize legitimate fran- 
chisers, Comptroller Fred O. (Bud) 
Dickinson, Jr., warned recently. 

In a letter to Senator Fred Karl, 
chairman of the Joint Committee 
on Consumer Protection, Dickinson 
called on the committee to investi- 
gate the “franchise boom industry” 
which has bloomed into a $91 bil- 
lion a year U. S. industry. 

“Florida, because of its great 
number of semi-retirees with life- 
long savings to invest, is an ‘open 
Sesame’ for franchise develop- 
ments,” Dickinson said. 

Dickinson said it is speculated 
that as many as 85 per cent of the 
franchisees and franchisers in Flor- 
ida are disillusioned and that one 
party or the other is not living up 
to the contract agreements. He 
added that such persons could be 
susceptible to over-enthusiastic and 
reckless investments. 


ABA Committee Formed to Implement 
Lawyer Discipline Recommendations 


forcement, which was directed by 
Supreme Court Justice Tom C. 
Clark, Retired. 

The recommendations, which 
call for sweeping changes in 
lawyer discipline enforcement pro- 
cedures, were adopted unanimous- 
ly by the ABA House of Delegates, 
main governing body of the Asso- 
ciation, during the annual meeting 
in St. Louis in August. 

“The recommendations provide 
the legal profession with the basis 
for establishing uniform lawyer dis- 
ciplinary machinery throughout 
the country,” Mr. Wright said. 

“Now comes the important task 
of putting these recommendations 
into practice. To this end, Mr. Pitts 
and his new committee have the 
full support of lawyers across the 
nation.” 


Franchising Regulation by State 
Recommended to Consumer Committee 


Mentioning the need for legal 
protection for both franchiser and 
franchisee, Dickinson feels that the 
industry is “too promising” and “too 
exciting” to be marred by a few 
bad apples. 

Among the Comptroller’s recom- 
mendations for regulatory measures 
were: 

A requirement that the franchi- 
ser furnish complete disclosure of 
the business’ chances for success, 
including costs, qualifications and 
the work entailed in making the 
business a going concern. 

Inspection of the franchisers’ net 
earning projections by a qualified 
state regulatory agency to insure 
the parent company’s ability to 
back the individual investor. 

Licensing and other regulatory 
requirements similar to those re- 
quired for real estate dealers, mort- 
gage brokers and security dealers 
to be met. 

Require escrow funds for a spe- 
cified time allowing franchise pur- 
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chaser ample time to get “on his 
feet” in business. 

Protection from duplication of 
the company’s exclusive products 
and services under a different trade 
name. 

Establish an educational unit to 
advise the prospective investor of 
the realities and pitfalls of fran- 
chise operation. 

So far only California has enact- 
ed legislation designed to protect 
persons in franchise sales. 


ABA Commission 
Studies Probation 


The new American Bar Associa- 
tion Commission on Correctional 
Facilities and Services will work 
toward improvement and expansion 
of probation services and resources 
to eliminate imprisonment of of- 
fenders “wherever feasible and 
consistent with the public safety.” 

Former New Jersey Governor 
Richard J. Hughes, chairman, ex- 
plained the commission’s goals in 
testimony before the U. S. Senate 
Subcommittee on National Peniten- 
tiaries. 

Recognizing that replacement of 
inferior prisons throughout the 
country and upgrading the system 
would cost $15 to $18 billion and 
still not achieve desired reforms, 
the commission will concentrate on 
examining criminal justice proce- 
dures and dispositions with an eye 
to minimizing the use of imprison- 
ment. “We propose to furnish,” he 
said, “technical assistance to states, 
counties and localities in refining 
their procedures to eliminate the 
use of institutions wherever feasi- 
ble and consistent with the public 
safety.” 

A major target of the commission 
is improvement and expansion of 
probation services and resources, 
which do not even exist in many 
parts of the country. Mr. Hughes 
pointed out that keeping one per- 
son in prison can cost as much as 
$5,000 per year, not including 
welfare payments to his family. 
Keeping a juvenile or youth in an 
institution can be twice as expen- 
sive, and as many as 75 per cent of 
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youngsters released from such 
training schools return to crime. By 
contrast, he said, it now costs 
about $350 per year to oversee a 
probationer. 

The offender also has a better 
chance for rehabilitation in the 
hands of a good probation officer 
in “a massively expanded” proba- 
tion system, Mr. Hughes stated. 
“Almost any community of any 
size has more resources for the edu- 
cation, training and employment of 
these probationers, as well as other 
services that might be needed, 
than the most expensive institu- 
tion.” Resources are being im- 
proved through various federal 
funding programs. 

Despite its emphasis on proba- 
tion, the commission will not neg- 
lect other correctional problems, 
he noted. “We intend to press for 
improvements in the jails and pris- 
ons, to encourage the development 
of more educational and vocational 
training resources, and to help 
bring about better personnel stand- 
ards and leadership.” 


Ferrero Elected 
Academy President 


Fort Lauderdale attorney Ray 
Ferrero, Jr., was elected president 
of the Academy of Florida Trial 
Lawyers. He was installed at the 
close of the group's two-day annual 
meeting in Palm Beach on October 
24 


Also named to key positions in 
the Academy were Lefferts L. 
Mabie, Jr., of Pensacola, vice-presi- 
dent; Jerry Billings of Orlando, 
secretary; Bill Wagner of Tampa, 
treasurer; and John A. Thabes of 
Fort Lauderdale, parliamentarian. 

Ten were elected to serve two- 
year terms on the Academy’s 20- 
man Board of Directors. They are: 
Don Beverly, West Palm Beach; 
Warren M. Goodrich, Bradenton; 
C. J. Hardee, Tampa; William M. 
Hicks, Miami; Robert R. Johnson, 
West Palm Beach; John H. Lewis, 
Miami; Thomas W. McAliley, Jr., 
Miami; Donald J. Post, Miami; 


Steven A. Werber, Jacksonville; and 
Edward Earle Zehmer, Jacksonville. 


Outgoing president is William J. 


Tanney, Clearwater. The Academy 


has a membership of about 700 
lawyers who specialize in repre- 
senting plaintiffs involved in negli- 
gence-damage lawsuits. 


ABA Opposes Regional Control 
Of Poverty Law Program 


The American Bar Association 
has again expressed opposition to 
a proposed reorganization plan 
that would decentralize control of 
the Legal Services Program of the 
Office of Economic Opportunity. 

In a letter to OEO Director, 
Donald Rumsfeld, American Bar 
Association President Edward L. 
Wright said the proposed decen- 
tralization would be a “regression” 
in the program status which 
“would be unwise, unwarranted 
and unacceptable to the legal pro- 
fession.” He noted that Rumsfeld 
last year elevated the LSP to the 
status of an independent division 
within the Anti-poverty Agency 
with policy and responsibility firm- 
ly established at the national level. 
Mr. Wright said this status had 
been sought by the organized bar 
since the program was initiated 
five years ago as part of the OEO’s 
Community Action Program. 

“On behalf of the American Bar 
Association and its Board of Govy- 
ernors,” he said, “I urge you to 
reaffirm the independent status of 
the Legal Services Program at all 
levels of administration within the 
agency.” 

Mr. Wright sent copies of his 
letter to the presidents of all state 
bar associations and all local bar 
associations serving the nation’s 
largest urban areas to keep them 
“informed of this most important 
professional problem.” In a cover- 
ing letter, he said the proposed 
change in the legal program now is 
under study by a special subcom- 
mittee of the National Advisory 
Committee to the Legal Services 
Program. Mr. Wright, who served 
as a member of the advisory com- 
mittee, said Director Rumsfeld has 
assured the group that a final de- 
cision on the reorganization issue 


will not be made until its views are 
received and considered. 

American Bar Association and 
other bar association spokesmen 
also opposed the proposed reor- 
ganization plan at recent hearings 
called by the Senate Labor Sub- 
committee on Employment, Man- 
power and Poverty. They told the 
subcommittee that the reorganiza- 
tion “would have substantive im- 
pact on the professional independ- 
ence of the attorney and would 
interfere in the lawyer-client 
relationship.” 

In addition the LSP would lose 
many of its brightest young law- 
yers and could well lose the en- 
thusiastic support it has received 
from the organized bar. “No self- 
respecting lawyer,” they said, “will 
continue to work in a program 
where he is subordinate to laymen 
in professional matters.” 

The proposed reorganization 
would give the ten regional direc- 
tors of OEO, only two of whom are 
lawyers, a co-equal voice with 
Terry Lenzner, national director of 
LSP, in the administration of some 
850 legal services projects, em- 
ploying 2,000 lawyers nationally. 
The line of command now runs 
directly from Lenzner, a lawyer, 
through regional legal services 
lawyers, to the lawyer directors of 
individual programs at the local 
levels. Lenzner reports directly to 
OEO Director Rumsfeld. 


Coming in January: 
A pro and con discussion on 


Specialization 
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These 70 Florida Bar 


embers and guests board the plane for Colombia, desti- 


nation of the 1970 Inter-American Lawyer Exchange Program. Another group 
will leave on March 13, 1971, for El Salvador and Guatemala. 


Inter-American Lawyer Exchange Program 
Set For March in Central America 


The International and Compara- 
tive Law Committee of the Florida 
Bar has selected El Salvador and 
Guatemala, two Central American 
countries, as joint sites of its 4th 
Inter-American Lawyer Exchange 
Program. 

Participants will fly to E] Salva- 
dor on March 13 for a five-day pro- 
gram of and 
social exchange with the Salvador- 
ean Bar; then on to Guatemala 
City for a three-day exchange with 
the Guatemalan Bar. For those 
registrants wishing to prolong their 
stay, a one-week extension trip to 
the Maya ruin area of Yucatan, 
Mexico, and the Mexican Island of 
Cozumel] will be available. Recep- 
tions will be arranged in each ex- 
tension city giving participants an 
opportunity to meet local attorneys. 

In El Salvador, registrants will 
attend a 14-hour oe course, 
which will focus on doing business 
abroad. The panel of instructors 
will be composed of practising at- 
torneys, law professors, and gov- 
ernment officials from the U.S. and 
El Salvador. 

This year’s program follows suc- 
cessful programs of past years in 
Mexico, Colombia and Costa Rica. 
Seventy Florida lawyers and their 
wives attended the 1970 program 
in Colombia. Many developed 
close relationships with members 
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of the Colombian Bar and their 
families and have engaged in pro- 
fessional and business exchange 
with their new friends. 

In accordance with the commit- 
tee’s policy of promoting a diversi- 
fied group, registration will be 
open to all interested individuals. 
Lawyers are encouraged to bring 
their clients. Registration prefer- 
ence will be given to members of 
The Florida Bar prior to the regis- 
tration deadline. 


_ The program committee includes 

John C. Bierley, Tampa, chairman; 
W. Emory Daugherty, Jr., Miami, 
chairman—I&C Committee; Dean 
E. Roy Hunt, Gainesville, program; 
Lucius M. Dyal, Tampa, program; 
Michael W. Gordon, Gainesville, 
travel and social. 

Complete program and registra- 
tion information will be mailed to 
all members of The Florida Bar in 
early January. For advance 
planning purposes the committee 
would appreciate indications of 
interest with suggestions being 
directed to: John C. Bierley, 
Chairman, Inter-American Lawyer 
Exchange Program, P.O. Box 1531, 
Tampa, Florida 33601. 


P. O. Box 371 
Tampa, Florida 33601 


Registration Requested for Inter-American 
Lawyer Exchange Program 


To: Inter-American Lawyer Exchange Program 


C0 I plan to attend the Inter-American Lawyer Exchange Program being spon- 
sored by the International and Comparative Law Committee, The Florida 
Bar, in El Salvador and Guatemala, March 13-21, 1971. 


0 1am also interested in a short extension trip to Yucatan and Cozumel 
Island, Mexico following the program in Central America, during which 
time | will meet members of the Bar. 


(Name) 


(Address) 
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Court Adopts Changes in Judicial 


Qualifications Commission Rules 


The Supreme Court of Florida 
adopted revisions in the Florida 
Judicial Qualifications Commission 
Rules on October 8 which give the 
Commission power to enforce by 
contempt an order that a judge 
submit to a physical or mental ex- 
amination within a specified time 
as provided in Rule 1.380, Florida 
Rules of Civil Procedure. 

Another material change in the 
Commission Rules grants subpoena 
power to referees, a power pre- 
viously granted to the chairman 
only. Under the revision the Com- 
mission now has authority to pun- 
ish a contemnor summarily where 
contempt is committed in the 
actual presence of the Commission. 
It further provides in all other 
cases for a rule to show cause to 
be issued by the chairman return- 
able before the Commission with 
reasonable time for filing answer 
and preparation of defense and for 
the chairman to issue an order of 
arrest if he has reason to believe 
the respondent will not appear. 

The prior rule provided for con- 
tempt of the Commission to be en- 
forced by the circuit court. Com- 


mission chairman, Judge John S. 
Rawls of the First District Court 
of Appeal explained that the Com- 
mission found by experience that 
this unwieldly provision could ser- 
iously hamper orderly hearings and 
that since the Commission is a con- 
stitutional body possessed of extra- 
ordinary judicial responsibilities 
that it constitutionally possesses 
powers of contempt. 

A fixed location was provided by 
the revised rule for the filing of 
papers in the Florida Judicial 
Qualifications Commission’s office 
in the Supreme Court Building, 
rather than the address of the 
chairman. 

Deleted from the old rule is the 
provision that a judge under in- 
vestigation may demand in writing 
that a hearing be granted him 
within 60 days during any period 
of an informal investigation. The 
Commission, according to Judge 
Rawls, had found this requirement 
impractical since it sought to main- 
tain confidentiality of its work by 
providing that all initial investiga- 
tions be made through the efforts 
of individual members of the Com- 


The Young Lawyers Section of The Florida Bar awards $500 scholarships each 
year to two students at each of the four law colleges in the state. Klein Wiggin- 
ton, member of the Board of Governors of the Young Lawyers Section, and 
Charles Ehrhardt, chairman of the admissions and scholarship committee of 


the Florida State University College oj Law, presented the sc 


olarships to the 


Florida State winners, John Mann cj Bartow and Robert Cyrus of Leesburg. 


Shown here, left to right, are Ehrhardt, Mann, Cyrus and Wigginton. 


mission. Since the members had 
limited time to give gratuitously 
they did not find it possible to drop 
their other responsibilities to de- 
vote at some given point all of 


their time to the Commission’s 
work, Unless the rule was deleted 
it would have been necessary to 
employ a number of private investi- 
gators to handle this responsibility. 

The revised rule now provides 
that after formal proceedings have 
been instituted, the judge under 
question may demand that the 
hearing be made public. The Com- 
mission may now request the Su- 
preme Court to suspend the judge 
from performing the duties of his 
office pending the final determina- 
tion of the inquiry; however, every 
constitutional safeguard has been 
preserved to the affected judge, in- 
cluding confidentiality of the pro- 
ceedings and no suspension of 
remuneration. 


Young Lawyers Section 
Awards Scholarships 


Two seniors in the Florida State 
University College of Law have 
received $500 scholarships from 
the Young Lawyers Section of The 
Florida Bar. The students are John 
Mann of Bartow and Robert R. 
Cyrus of Leesburg. 

The Young Lawyers Section is © 
composed of Florida lawyers under 
the age of 36. One of their projects 
is to award scholarships to two 
students from each of the four law 
colleges in the state every year. 

The requirements for the scholar- 
ships are high scholastic accom- 
plishment, extra curricular activities 
which are of benefit to the law 
college and the university as a 
whole, and the financial needs of 
the student. 

Mann is chief justice of the Uni- 
versity Honor Court and first in his 
class. He is a member of Gold Key 
and Delta Theta Phi legal frater- 
nity. Cyrus is among the top five 
in his class, past president of the 
Student Bar Association and won 
the freshman moot court oral argu- 
ment award. He is a member of 
Phi Delta Phi legal fraternity. 
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Germany Named Chairman 
Board of Bar Examiners 


The Florida Board of Bar Ex- 
aminers recently announced that 
John Germany of Tampa and 
Thomas T. Cobb of Daytona Beach 
have been sworn in as_ board 
chairman and _ vice chairman, 
respectively. 


Germany, 1969-70 vice chairman, 
has been on the board since 1967 
when he was appointed by the 
Florida Supreme Court. He was a 
13th Judicial Circuit Court judge 
from 1959 to 1966 and left the 


bench for private practice. A 1950 
graduate of Harvard Law School, 
Germany serves on the select Com- 
mittee on Legal Assistants of the 
American Bar Association, the 
Board of Managers as well as the 
Special Committee on Examina- 
tions of the National Conference 
of Bar Examiners, and the Univer- 
sity of South Florida Foundation. 
He received the Medallion for Ser- 
vice from the University of South 
Florida and is currently a partner 
in the firm of Holland & Knight. 
Cobb was appointed to the board 
in November 1968. He is a former 
member of the Florida House of 


Representatives, former city attor- 
ney for Daytona Beach and former 
general counsel of the Florida State 
Road Board. Presently active in 
the Civic League of the Halifax, 
area, Cobb is the past president of 
the Daytona Beach Kiwanis Club 
and served on the state level as 
lieutenant governor of Kiwanis. He 
graduated from Stetson College of 
Law in 1939 and is a partner in the 
firm of Black, Cobb, Cole, Crotty 
& Sigerson. In addition to The 
Florida Bar, Cobb is a member of 
the Volusia County and American 
Bar Associations and the American 
Judicature Society. 


Divorce Statute Vague 


The article written by Mr, Collyer 
entitled “Separation as a Ground for 
Divorce” contained in the October 
issue certainly points out the validity 
of striking the statute down as being 
so vague in its meaning and intent to 
be unconstitutional. 

The inferences contained in the 
article that misconduct is immaterial 
and that mutuality of voluntariness is 
irrelevant seem to be wholly at vari- 
ance with long established principles 
of equity. 

On the whole it would appear that 
the statute itself if it is to be given 
the interpretation inferentially sug- 
gested by Mr. Collyer provides fur- 
ther degeneration of society. 

THORWALD J, HusFELD 
DeLand 


Journal and Directory 


Please be advised that the address 
listed for me as contained in the Flor- 
ida Bar directory should be changed. 
Apparently, this was an oversight on 
my part not to have notified you 
sooner. Incidentally, the new format 
of The Florida Bar Journal is excellent. 
I especially enjoy seeing articles hav- 
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ing to do with the involvement and 
committment of lawyers in the area 
of social problems and the urban 
crisis. My firm is heavily engaged in 
such matters here in Chicago. 
Rosert K. Downs 
33 North Dearborn St. 
Chicago 60602 


Law Libraries Take Note 


I have an almost complete set of 
American Decisions, American Re- 
ports, LRA, etc. in fair condition 


which I would like to give to some 
law library. Could you give me a list 
of colleges or universities which might 
be in need of these volumes or would 
it be possible to run a little notice in 
your Bar Journal to that effect. 

A. N. SPENCE 
295 Southwest 27th Avenue 
Miami 33135 


Editor's Note: We're happy to run 
this notice of your generous offer, 
Mr. Spence. 


249 NW 10th Court 


FLORIDA’S GENEALOGICAL & TRACING SERVICE 
Locate heirs throughout the world 


Situated to better serve Florida estates and trustees 
Personal consultation anywhere in Florida without obligation 


FIDUCIARY RESEARCH 
Member: National Genealogical Society 


(305) 395-7478 


Boca Raton, Florida 33432 
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PRE-INCORPORATION Work Sheet 


PARTIES 
ADDRESS 


NAME OF CORPORATION 
FIRST CHOICE 
ALTERNATIVE CHOICES 


TRADE NAME(S) 


LOCATION OF BUSINESS 
PRINCIPAL PLACE OF BUSINESS 


DESCRIPTION 


(PLANTS, SALES OFFICES, WAREHOUSES, ETC.) 
DESCRIPTION 


NATURE OF BUSINESS 


THE CORPORATION TRUST COMPANY + CT CORPORATION SYSTEM + CT LAW TECHNOLOGY, INC. 


CT CORPORATION SYSTEM, 1820 FIRST NAT’L BANK TOWER, ATLANTA, GA. 30303: 


I am a lawyer. Send me a sample copy of your PRE-INCORPORATION WORK SHEET, 
which I understand will help me in pre-incorporation discussions with a client, give me a per- 
manent record of those discussions and simplify my research of statutes governing incorporation. 


NAME 
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Bailment—Warranty of Fitness 


The District Court of Appeal of 
Florida, Fourth District, held that 
a bailee for hire could maintain an 
action against a bailor for hire for 
breach of an implied warranty of 
suitability for the known and in- 
tended use of a leased chattel. This 
holding conflicted with the Third 
District Court of Appeal ruling in 
the case of Brookshire v. Florida 
Bendix Company, 153 So. 2d 55, 
cert. denied, 163 So. 2d 881, that a 
bailor’s obligation is limited to the 
duty to exercise due care to furnish 
an article in a reasonably safe con- 
dition. The Supreme Court of Flor- 
ida, in a proceeding on writ of 
certiorari, was called upon to deter- 
mine whether the responsibility of 
a lessor includes an implied war- 
ranty that the chattel leased is fit 
for a particular purpose if such 
purpose is known to the lessor or 
whether such responsibility is 


limited, as stated by the court in 
Brookshire. 


In constructing the Everglades 
Parkway, commonly called Alliga- 
tor Alley, the State Road Depart- 
ment utilized four fully equipped 
survey crews for a period of five 
months to complete the survey 
work and make subsoil investiga- 
tions which were used in the prep- 
aration of plans and specifications. 


This column is written this month by 
Sheldon Rosenberg, North Miami, on be- 
half of the Corporation, Banking and 
Business Law Section, Leonard Gilbert, 
chairman. 
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Highways—Invitations To Bid—False Representation 


The court observed that the war- 
ranty of fitness for a particular pur- 
pose in sales transactions has long 
been recognized and has become 
part of the Florida statutory law by 
adoption of the Uniform Commer- 
cial Code, F.S. § 672.2-315. The 
court went on to observe, however, 
that the leasing business is flourish- 
ing today with more and more in- 
dividuals and businesses leasing 
articles that in former years would 
have been purchased, since the 
same business goals can be reached 
by lease as well as by purchase. 
Public policy, stated the court, de- 
mands that in this day of expand- 
ing rental and leasing enterprises, 
the consumer who leases be given 
protection equivalent to the con- 
sumer who purchases, particularly 
since the prospective lessee with an 
immediate need is more apt to 
spend less time “shopping around” 
if he intends to possess the chat- 


Prospective contractors, bidding on 
the portion of the job involved in 
this case, had less than a month 
for preparing estimates and pre-bid 
inspections prior to submitting the 
bids as to each joint project. Such 
pre-bid inspections consisted _pri- 
marily of aerial views, for ground 
inspection was necessarily confin- 
ed to those parts accessible by 
swamp buggy. Houdaille was the 
successful bidder as prime contrac- 
tor and subcontracted a portion 
of the work to Rubin Construction 
Company with the Road Depart- 
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tel for a relatively short time 
rather than acquiring permanent 
ownership. 

Noting that the weight of author- 
ity both in the courts and in legal 
periodicals was in favor of extend- 
ing the fitness warranty to the lease 
situation, the court held that while 
the warranty of fitness does not 
arise in all lease transactions, it 
should be recognized under appro- 
priate circumstances; and it stated 
the general rule that “in the ab- 
sence of an agreement to the con- 
trary, where the lessor has reason 
to know any particular purpose for 
which the leased chattel is required 
and that the lessee is relying upon 
the lessor’s skill or judgment to 
select or furnish a suitable chattel, 
there is an implied warranty that 
the chattel shall be fit for such 
purpose.” W. E. Johnson Equip- 
ment Co., Inc. v. United Airlines, 
Inc., 238 So. 2d 98. 


ments written approval, and 
Rubin in turn subcontracted the 
work to E. & I., Inc., without the 
required written approval of the 
department. E. & I., Inc., had a 
qualification rating with the Road 
Department whose engineers and 
inspectors knew that E. & L., Inc., 
was doing the work and whose 
records reflected that E. & I., Inc., 
participated in work conferences. 
The Road Department's estimate 
of muck quantities to be removed 
from the roadway reflected 408 
cubic yards of muck, but in actual- 
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ity more than 200,000 cubic yards 
of muck were required to be re- 
moved, with the result that the con- 
tractors method of construction 
operation had to be changed in its 
entirety. 

Suit was brought predicated pri- 
marily upon the inaccurate plans 
and specifications submitted by the 
Road Department in its invitation 
to bid, and damages were sought 
for the unusual and costly con- 
struction procedures and extra 
work that were required to com- 
plete the respective projects. The 
circuit court entered judgment for 


the plaintiffs and the defendant 
appealed. The District Court of 
Appeal of Florida, First District, 
affirmed the circuit court’s decision, 
holding that the failure of the Road 
Department to procure and submit 
to prospective contractors accurate 
soil borings constituted a material 
false representation in the invita- 
tion to bid. 

In addition, the court rejected 
the contention of the Road De- 
partment that E. & I., Inc., the sub- 
subcontractor, was not a proper 
party plaintiff, noting that from the 


outset of the performance of the 
contract E. & I., Inc., was on the 
job performing work and at no time 
did the Road Department object 
to E. & I’s participation. Further- 
more, E. & I., Inc., was a real party 
in interest as contemplated by Rule 
1.210, Frorma Ruies or 
PRocEDURE, and its presence in this 
lawsuit contributed to an expedi- 
tious settlement of all the con- 
troversies posed, thereby prevent- 
ing a multiplicity of suit. State 
Road Dept. v. Houdaille Indus- 
tries, Inc., 237 So. 2d 270. 


Employment Contracts—Confidential Information—Injunction 


Helman brought a complaint for 
declaratory judgment that certain 
provisions of an employment con- 
- tract entered into with a division of 
Inland Rubber Corporation were 
invalid. Specifically, Helman, who 
was employed as a sales manager, 
sought to have declared as invalid 
that portion of the employment 
agreement whereby he had agreed 
to abstain while employed and for 
a period of two years thereafter 
from disclosing to any person or 
firm any confidential information 
from the files and records of his 
employer. The contract further 
provided that during the term of 
employment and for two years 
thereafter the employee would not 
own, or be an employee or consul- 
tant of any similar business which 
solicits the sale of tires or tubes 
from any persons who had been a 
customer of the employer for a-pe- 
riod of two years preceding the 
termination of the employment. 

It was the contention of the 
plaintiff that the employment 
agreement violated F.S. 542.12 by 
restraining the plaintiff from exer- 
cising a lawful trade or business. 
The circuit court entered a sum- 
mary judgment holding that the 
provisions were invalid, and the 
employer appealed. The basis for 
the trial court’s ruling as stated in 
the final summary judgment was 


that the contract provision violated 
the statute because of the absence 
of any designated territorial limita- 
tion in the contract as to which 
the restriction would be operative. 

The District Court of Appeal, 
First District, reversed, holding 
that there were factual questions 
on whether the customer lists were 
of such nature and character that 
they could properly be treated as 
confidential information and be 
subject to the agreement between 
the employer and employee not to 
reveal such information. The court 
observed that the plaintiff was not 
precluded by the contract from es- 
tablishing a similar business across 
the street from the employer's 
place of business, but that the only 


prohibition or restraint and protec- 
tion contracted for by the employer 
related to the customer lists and 
not to business competition itself. 
Consequently, decided cases deal- 
ing with business competition were 
not applicable, and that portion of 
the Florida statute requiring that 
noncompetition agreements be 
limited to a reasonable time and 
area were also inapplicable. No- 
where in the statute does it ap- 
pear that the reasonable time and 
territorial limits were intended to 
apply to an agreement concerning 
the use of customer lists unconnect- 
ed with a contemporaneous agree- 
ment not to engage in a competing 
business. Inland Rubber Corpo- 
ration v. Helman, 237 So. 2d 291. 
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Jurisdiction—Long Arm Statute 


Florida Towing Corporation, a 
Florida corporation, sued Oliver J. 
Olson & Company, a California 
corporation, to recover a down 
payment made to the California 
corporation under a contract by 
which the California corporation 
would sell a barge and cranes 
to the Florida corporation. The 
contract provided that the sale, dry- 
docking and repairing of the bottom 
of the barge, if necessary, together 
with the securing of approvals, 


payment of the balance of the pur- 
chase price, delivery and passing 
of title were all to take A om in 
California. 

The Florida corporation sued to 
recover its down payment when the 
cost of putting the barge in condi- 
tion exceeded the estimate of the 
seller's surveyor, which estimate 
was made in California. 

The United States Court for the 
Middle District of Florida dismiss- 
ed the suit, and the plaintiff cor- 


Secured Transactions—Purchase Money Security Interest 


The circuit court of St. Johns 
County certified to the District 
Court of Appeal of Florida, First 
District, the question of whether 
a creditor was entitled, under its 
security agreement covering pres- 
ent and after-acquired inventory 
of the debtor, to enforcement of 
its judgment against four mobile 
homes placed on the debtor's lot 
by an owner of those homes with- 
out the owner having transferred 
title to the debtor. A purchase mon- 
ey security interest, stated the 


court, is applicable only to prop- 
erty which has been the subject of 
sale from the creditor to the debt- 
or in which all or part of the 
purchase price remains unpaid, or 
in which money is advanced by the 
creditor and used by the debtor in 
purchasing collateral in which the 
creditor claims the security interest. 

In this situation, where the mo- 
bile homes were simply placed on 
the debtor’s sales lot for purposes 
of display and retail sale to the pub- 
lic, and the debtor possessed no 


Mechanics’ Liens—Landlord's Interest 


Jenkins leased land to Super 
Slide East, Inc., for use as a place 


of public amusement. Plaintiff, 
Graham, entered into a contract 
with Super Slide to build a toilet 
facility on the land and in fact, 
commenced construction on the 
facility. Jenkins took the position 
that the lien of the plaintiff extend- 
ed only to the leasehold interest of 
Super Slide. The plaintiff moved 
for a summary judgment. On the 
basis of the pleadings and affida- 
vits, the summary judgment was 
granted and appeal taken. 

The District Court of Appeal of 
Florida, Fourth District, held that 
where the lease contemplated that 
the tenant would operate a place 
of amusement and that to accom- 
plish this purpose it was necessary 
to install a toilet facility, the con- 
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struction of the toilet was in ac- 
cordance with the lease, and the 
contractor constructing the facil- 
ities could claim a mechanic’s lien 
not only on the tenant’s interest, 
but on the landlord’s interest as 
well. However, Jenkins had also 
contended that the plaintiff, at the 
time that he commenced the work 
or shortly thereafter, knew that 
Super Slide did not intend to com- 
ply with its contract with the plain- 
tiff and notwithstanding such 
knowledge, the plaintiff com- 
menced construction on the toilet 
facility in violation of a legal duty 
to minimize damages. As to this 
point, the appellate court held that 
a clear manifestation of an inabil- 
ity to perform on the part of one 
party to a contract may excuse the 
other party from performance or 


DECEMBER, 1970 


poration appealed. The court of 
appeals affirmed the decision of the 
district court, holding that even if 
the seller, which was a California 
corporation, were doing business 
in Florida, the cause of action did 
not arise out of the seller's activities 
in Florida and thus jurisdiction 
could not be maintained under the 
Florida Long Arm Statute. Florida 
Towing Corporation v. Oliver J. 
Oslon & Company, 426 F.2d 896. 


indicia of ownership sufficient to 
enable him to pass title of the 
homes to a purchaser, the owner 
did not acquire a purchase money 
security interest in the units within 
the contemplation of the priority 
provisions of the Uniform Commer- 
cial Code, F.S. § 679.9-312, and so 
the owner was under no obligation 
to notify creditors of its ownership 
in order to preserve its interest. 
Taylor Mobile Homes v. Founders 
Investment Corp., 238 So. 2d 116. 


tender of performance, and that 
where the plaintiff seeks a sum- 
mary judgment, the burden is upon 
him to conclusively refute affirma- 
tive defenses raised by the oppo- 
nent. If Jenkins could produce 
proof that the lessee became totally 
unable to perform with the plaintiff 
and that this was known to the 
plaintiff prior to the commence- 
ment of construction, it would then 
be a question of fact as to whether 
or not the plaintiff in the exercise 
of reasonable care should have 
refused performance and sought 
damages for loss of profits and inci- 
dental expenses. The court there- 
upon reversed the summary judg- 
ment and remanded the cause for 
further proceedings Jenkins v. 
Graham, 237 So. 2d 330. 
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LANQUIST 


LABOR LAW 


The Successor Employer—Something Else to Consider 


In what could hardly be termed 
a surprise move the National Labor 
Relations Board recently held that 
a successor employer who continues 
the business in an essentially un- 
changed form should be bound by 
the terms and provisions of an un- 
expired collective bargaining agree- 
ment between his predecessor and 
a union representing the latter's 
employees. The conclusion was 
reached in William J. Burns Inter- 
national Detective Agency, Inc. 182 
NLRB No. 50 (1970). In earlier 
cases the Board had said that a 
successor is obligated to recognize 
and negotiate with the union in 
these circumstances! and, further, 
that the successor may be required 
to remedy unfair labor practices 
committed by his predecessor and 
of which the successor is aware.2 
It might therefore be said that the 
latest ruling is merely the culmina- 
tion of an already apparent trend 
in the area of a successor’s liability 
in labor relations matters. 

In the Burns case the successor 
took over the operation within the 
first year after the union was certi- 
fied as bargaining representative 
and during the term of the prede- 
cessor’s union contract. Burns hired 
a majority of the predecessor's 
employees and performed the same 
service in essentially the same way. 


Labor Law Review is edited this 
month by Robert C. Lanquist, Jack- 
sonville. He received the A. B. degree 
from Lafayette College in 1958 and 
the LL.B. degree from Duke Uni- 
versity in 1961. He has practiced law 
in Jacksonville since 1962 and for 
the past four years has devoted his 
time to labor law with the firm of 
Hamilton & Bowden. He is a mem- 
ber of the ABA Labor Law Section 
and The Florida Bar Committee on 
Labor Relations Law. 
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In reaching the conclusion that 
Burns thereby obligated himself to 
honor the predecessor's contract 
with the union, the Board relied 
upon the Supreme Court's reason- 
ing and decision in John Wiley & 
Sons, Inc. v. N.L.R.B., 376 U.S. 
543, 49 LC 18,846 (1964). The 
reliance may be somewhat mis- 
placed. The primary issue in Wiley 
was whether a successor employer 
was bound to arbitrate, in accord- 
ance with the arbitration proce- 
dures contained in the predecessor's 
collective bargaining agreement, 
the question of whether certain 
employee rights, derived from that 
same agreement, were “vested” in 
the sense that they survived the 
merger of two companies and were 
retained by the predecessor's em- 
ployees now employed in the 
merged operation. The AFL-CIO, 
an amicus curiae, urged the Court 
to declare that the entire collective 
bargaining agreement should be 
imposed upon the successor. The 
Supreme Court, by implication at 
least, rejected this contention and 
held only that, where there is “sub- 
stantial continuity of identity in 
the business enterprise before and 
after a change,” the successor has 
a duty to honor the union’s request 
to arbitrate the question of wheth- 
er these employee rights survived 
the merger. Whether and to what 
extent they did survive was a mat- 
ter for the arbitration to determine. 
By its decision in the Burns case 
the Board appears to have pre- 
empted the arbitrator on the first 
point by saying the entire contract 
survived the change of ownership. 
In addition it utilized the Court's 
reasoning to achieve a result which 
the Court itself declined to reach. 

In any event the Board did not 
feel it was inequitable to impose 
the predecessor's contract upon 


Burns because the latter “can make 
whatever adjustments the accept- 
ance of such obligation may dictate 
in his negotiations concerning the 
takeover of the business.” Presum- 
ably the Board has reference to 
adjustments in the purchase price 
and insertion of some provision for 
indemnity by the predecessor, fac- 
tors which were advanced in Per- 
ma Vinyl to justify making the 
successor responsible for remedy- 
ing unfair labor practices commit- 
ted by the previous owner. How- 
ever it is doubtful whether the two 
situations are entirely comparable. 
In Perma Vinyl the successor was 
obliged to reinstate with back pay 
an employee who had been wrong- 
fully discharged by the previous 
owner. In that situation the proba- 
ble cost of what was required to 
remedy the predecessor's unfair 
labor practice could be ascertained 
with some degree of accuracy and 
an appropriate amount might be 
deducted from the purchase price 
or set aside in escrow. Further- 
more, once the remedy is effectuat- 
ed the successor’s responsibility is 
at an end. 


Projecting the Cost 

On the other hand it seems 
doubtful that the purchaser can 
estimate with any degree of accu- 
racy the eventual cost of having 
to abide by the predecessor's con- 
tract. For instance, the purchaser 
may have in mind streamlining the 
business through automation, sub- 
contracting, transferring work and 
other changes designed to make 
the operation more efficient. Even 
if these were not expressly forbid- 
den by the collective bargaining 
agreement, in most instances the 
union would have to be consulted 
in advance and it is not likely to 
be readily agreeable to changes 
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which eliminate jobs in the bar- 
gaining unit. Assuming the union 
could be persuaded to go along 
with the changes the purchaser 
has in mind, there is no way of 
foretelling what expense would be 
involved in negotiating that agree- 
ment, including the cost of addi- 
tional benefits which may have to 
be given in exchange for the union’s 
acquiescence in the changes. 

Another example of the difficulty 
in projecting the cost of having to 
abide by the predecessor's union 
contract is the inability to antici- 
pate the impact it may have on the 
successors present work force. 
Wage rates and other benefits pro- 
vided for in the contract may differ 
considerably from what his own 
employees are presently receiving. 
Even if the two operations are not 
merged with one another it seems 
likely that adjustments will have 
to be made to bring one on a par 
with the other, if a morale problem 
is to be avoided. 

Obviously these are just some 
of the considerations which a po- 
tential successor employer must 
take into account in negotiating to 
take over a business and which the 
Board has said he should make 
some provision for in the purchase 
price. The point which is sought 
to be made here is that this may 
not always be an easy task. 

The Board’s suggestion that the 
successor might, in addition to 
making an pe andl in the pur- 
chase price, secure an indemnity 
pat po from his predecessor is 
also of questionable value. For one 
thing in many instances there is no 
contract between the two and 
therefore no opportunity to even 
request a hold harmless agreement. 
This occurs where, as in the Burns 
case, the successor merely bids for 
an opportunity to provide the same 
service or product for a third party. 
In fact it is in this particular area 
that the successor is most vulner- 
able. It is not unheard of for the 
union and the predecessor, who 
usually has no intention of re-bid- 
ding the third party contract, to 
agree that substantial wage in- 
creases will be implemented the 
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first day of the next service contract 
term. In that instance the succes- 
sor, whose bid may well have con- 
templated a lower wage rate, will 
be the one to pay the increase. 
Assuming the successor is in a 
sition to secure some agreement 
Pr indemnification from his prede- 
cessor, there is some reason to 
question whether it will afford the 
successor much consolation. While 


there may be little or no problem 
with the Perma Vinyl type of situ- 
ation where the obligation is to 
make restitution of back wages, 
the obligations which will be deriv- 
ed from the inherited contract are 
not so clearly discernible. The po- 
tential difficulty, from the succes- 
sors standpoint, is that a hold 
harmless agreement, like any other, 
will be construed according to 


Our air-conditioned, twin-jet Beech 99’s 
make it to 9 major Florida cities every day, 
including Tallahassee. 

Not to mention Atlanta and the Bahamas. 
Want to pack more into your next trip? 
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LABOR LAW REVIEW——the successor employer—something else to consider 


the intention of the parties and it 
may prove difficult to establish that 
the parties reasonably contemplat- 
ed all of the problems which could 
arise as a result of the contract and 
which result in some monetary loss 
to the successor. This problem is 
only accentuated by the fact that 
both the Supreme Court and the 
Board have said that a collective 
bargaining agreement “is not an 
ordinary contract” but, rather, an 
instrument which “calls into being 
a new common law.” John Wiley 
& Sons, Inc. v. Livingston, supra. 
It remains to be seen if this notion, 
now firmly imbedded in federal 
labor law, will affect the attitude 
of our state courts in the interpre- 
tation of conventional hold harm- 
less agreements. It does not appear 
unlikely they will be reluctant to 
construe the conventional hold 
harmless agreement to cover an 
unconventional liability. 

Still other problems may exist 
by virtue of general rules concern- 
ing the validity, construction and 
effect of indemnity agreements.* 
For instance such agreements are 
usually viewed as being inapplica- 
ble to loss occasioned by the in- 
demnitee’s own act, over which the 
indemnitor has no control, and in 
addition they may not operate to 
indemnify a person for the conse- 


quences of an illegal act. Obvious- 
ly much of successor’s potential 
loss will be occasioned by the need 
to accommodate his business to the 
collective bargaining agreement, or 
vice versa, and his own activities 
in furtherance of that goal. On the 
other hand, if he should resist the 
imposition upon him of the prede- 
cessors agreement, the successor 
may well be committing an illegal 
act (unfair labor practice), for 
which there can be no indemnity. 


Conclusions 


The full impact of the Burns de- 
cision has not been felt as yet. Nor 
can it be seen just how effectively 
the successor employer can, by 
adjusting the purchase price and 
securing some form of indemnity 
agreement, provide for the future 
with a contract which he did not 
negotiate and which may not be 
suited to his method of operation. 
On the other hand it is abundantly 
clear at this point that a potential 
purchaser or other successor would 
be well advised to thoroughly fa- 
miliarize himself with his prede- 
cessor's labor relations in general 
and any collective bargaining agree- 
ment in particular. After doing so 
he will probably wish to determine 
the extent to which the agreement 
will hinder the implementation of 


any contemplated changes in the 
operation. Any provision for in- 
demnity by the predecessor should 
be carefully drawn, with the pecu- 
liar problems of the successor em- 
ployer in mind, and designed to 
encompass future activity on his 
part and not simply the liabilities 
which arise from the predecessor's 
operation of the business. 

In addition to constituting a 
significant addition to the growing 
list of successor employer obliga- 
tions, arising under the National 
Labor Relations Act, the Burns case 
might be said to have added a new 
dimension to the old proverb — 
caveat emptor. 


FOOTNOTES 


1See e.g. Overnite Transportation Co., 
157 NLRB 1185 (1966), enforced 372 
F.2d 765 (4th Cir. 1967), cert. denied 
389 U.S. 838. 

2Perma Vinyl Corp., 164 NLRB 968 
(1967), enforced 398 F.2d 544 (5th Cir. 
1968 ). 

3In situations where changes are con- 
sidered necessary in order that the 
transaction should ultimately prove ad- 
vantageous to the successor, the prospect 
of delay in making these changes, and 
perhaps being prohibited from making 
them, will surely operate to make the 
acquisition less attractive, if not alto- 
gether unattractive. 


4See 42 C.J.S., Indemnity 573; 579- 
580. 


AMERICAN BAR ASSOCIATION LONDON MEETING 


The Florida Bar has secured a 
charter flight for its members and their 
families to the American Bar Associa- 
tion’s 94th Annual Meeting to be held 
in London, England, July 14-20, 1971. 


The flight is scheduled to depart on 
July 12, 1971, and return on July 30, 
1971. Travel will be on a World Airways 
Boeing 707, accommodating 165 pas- 
sengers. Departures will be from Jack- 
‘onville and Miami. 


4 limited number of seats are still 
available. Total flight price is $295 per 
person. A deposit of $100 per person 
is required with each reservation, with 
the balance due by March 15, 1971. 


For information regarding room res- 
ervations please contact the American 
Bar Association, 1155 East 60th Street, 
Chicago, Milinois 60637, or your local 
travel agent. 
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To reserve flight space, please complete this reservation form and return it to- 
day to The Florida Bar, ABA London Meeting, Tallahassee, Florida 32304. 


Name Phone 
Address 
City State Zip 


Enclosed is my deposit of $100 per person representing reservations for: 


| will board the flight in 


Jacksonville Miami. 


Exact flight time will be sent as soon as possible. 
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Estate Tax Advantages 


Since 1948, when Congress added 
a marital deduction to the estate 
tax law, married residents of com- 
mon law states have been afforded 
the same estate tax advantages en- 
joyed by their married counter- 
parts in community property states. 
Improper estate planning, however, 
has frequently resulted in the in- 
effective use of this favored tax 
status. 

The practical and tax advantages 
to be gained from the effective use 
of the marital deduction—as well 
as the pitfalls—are thoroughly ana- 
lyzed in a noteworthy new publica- 
tion of Tax Management, Inc., 1231 
25th St., N.W., Washington, D. C. 
20037. Titled Estate Tax MARITAL 
Depvuction, the professional study 
is presented in portfolio format 
and was prepared by Sherwin P. 
Simmons, special consultant to Tax 
Management and partner in the 
law firm of Trenam, Simmons, 
Kemker, Scharf & Barkin, Tampa. 

Prior to 1948, married residents 
of community property states (Ari- 
zona, California, Idaho, Louisi- 
ana, Nevada, New Mexico, Texas, 
and Washington ) received, through 
state property law, federal tax ad- 
vantages not available to married 
persons residing in common law 
states. The Revenue Act of 1948 
was enacted to provide a similar 
favored tax status to married per- 
sons residing in common law states, 
but its effectiveness has often been 
lost through the pitfalls resulting 
from inattention, inexact planning, 
or the absence of planning. 


Have you read a new book that 
would be of interest to lawyers? Send 
a brief review of it to the JourNAL. 
Reviews will be published on the 
basis of merit and available space. 
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The estate tax marital deduction, 
according to Simmons, is “one of 
the most valuable tools ever given 
to the estate planner.” But in plan- 
ning for the deduction’s most ad- 
vantageous use, Simmons points 
out, it is the responsibility of 
the planner to make certain the 
“blueprint” reflects the ultimate ob- 
jectives of the client for the dispo- 
sition of his property before any of 
the estate planning tools are put to 
use. 

Under the estate tax marital de- 
duction, the gross estate of a de- 
cedent is reduced by an amount 
equal to the value of any interest 
in property which passes or has 
passed from the decedent to his 
surviving spouse. The deduction is 
limited to 50 percent of the de- 
cedent’s adjusted gross estate, and 
the deduction applies only to the 
extent such interest is included in 
the decedent's gross estate. 

In his opening remarks, Simmons 
points out that it is important to 
realize that the estate tax marital 
deduction is a tax concept, not a 
property concept. The surviving 
spouse is not given automatic own- 
ership of one-half of the decedent's 
property, and therefore it should 
not be confused with a true com- 
munity property 

Moveover, the deduction is sub- 
ject to a number of requirements, 
qualifications, and limitations, and 
Simmons provides a thorough ex- 
amination of the prerequisites in 
the new Tax Management port- 
folio. He also analyzes the various 
problems which may be encounter- 
ed in using the estate tax marital 
deduction and outlines planning 
considerations for its effective use. 

The 62 pages of “Detailed Anal- 
ysis” are accompanied by 74 pages 
of “Working Papers,” including 
schedules from the Estate Tax Re- 
turn and related instructions per- 
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taining to the presentation and 
computation of the marital deduc- 
tion. References to segments of the 
legislative history of the estate tax 
law as it pertains to the marital] de- 
duction are also supplied, along 
with important Revenue Rulings 
and Revenue Procedures. To assist 
in researching a particular prob- 
lem, the portfolio contains an ex- 


tensive bibliography. 


Briefing Techniques 

The American Bar Association’s 
Law Student Division has pub- 
lished two booklets outlining a 
practical] procedure for preparing 
briefs. 

The booklets, both entitled “A 
Streamlined Briefing Technique,” 
were written by Clyde Emery, pro- 
fessor emeritus of law at Southern 
Methodist University. They are 
completely revised editions of his 
original works published in 1952 
and long out of print. 

One of the booklets is written for 
states without a local jurispru- 
dence. The other is for states that 
have one: California, Florida, Illi- 
nois, Indiana, New York, Ohio, 
Pennsylvania, Texas, Virginia and 
West Virginia. 

The booklets are intended to 
provide law students as well as ex- 
perienced attorneys with a step-by- 
step method for assuring greater 
thoroughness, precision and speed 
in preparing briefs. Some 20 law 
schools and many practicing law- 
yers have adupted the Emery tech- 
nique since its initial publication. 

Mr. Emery covers six basic steps 
in the briefing process, from put- 
ting “all facts on paper” to the 
“formal memorandum.” Using ex- 
ample cases and specimen pages 
of state encyclopedias, he discusses 
a number of practical points, such 
as the “word” and the “analytical” 
methods of gathering material, the 
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short and long methods of finding 
law, and ways of marking material 
found. 

The booklets, priced at $2 each, 
are available through the ABA Cir- 
culation Department 3042, at 1155 
E. 60th St., Chicago, Ill. 60637. Or- 
ders must specify which booklet is 
wanted—the one for states with a 
local jurisprudence, or the other 
—and payment should be included. 


THe oF MENTAL ILLNEss, 
Thomas S. Szasz, M.D., Published 
1961, Harper & Row, paper $2.25. 

The concept of “mental illness” 
goes as far back as recorded his- 
tory, described as persons being 
“possessed by the devil” or “under 
the influence of evil spirits.” Man 
had to have some explanation of 
behaviour he did not understand, 
and this concept followed that of 
“good” and “evil.” 

Dr. Szasz believes that modern 
psvchiatry has not advanced far 
beyond the notion of the patient 
being influenced by “people and 
things” . . . his childhood, events 
in which he was involved, persons 
whom he has encountered; where- 
as, what is actually wrong with the 
person “in need of psychiatric treat- 
ment” is the conflicts the individual 
has with the problems of living, 
problems that are personal, social 
and ethical. Dr. Szasz says: “I have 
argued that today the notion of a 
person ‘having mental illness’ is 
scientifically crippling. It provides 
professional assent to a popular 
rationalization, namely, that prob- 
lems in human living experienced 
and expressed in terms of bodily 
feelings or signs (or in terms of 
other ‘psychiatric symptoms’) are 
significantly similar to diseases of 
the body. 

“It also undermines the principle 
of personal responsibility, upon 
which a democratic political sys- 
tem is necessarily based by assign- 
ing to an external source (i.e., the 
‘illness’) the blame for antisocial 
behaviour.” If a man shoots his 
wife, the psychiatrists say: “He 
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must be mentally ill, for no one 
would want to shoot his wife,” and 
they testify in court that the slayer 
was “temporarily insane.” The 
truth of the matter may be that he 
asked his wife for a divorce, she 
absolutely refused, he became des- 
perate and, not knowing of any 
other way to be rid of her and be 
free, he killed her. How could this 
man be “mentally ill,” when it was 
simply that he had a problem in 
living for which he did not have 
sufficient information to solve. 
Most persons with problems in liv- 
ing have them in relation to find- 
ing socially or ethically acceptable 
solutions to what they want or 
want to do. From psychiatrists 
(and often from lawyers) they 
want only help and information to 
achieve these goals, and avoid 
frustration. 

To quote the author again: “The 
psychiatric symptom is essentially 
a form of picture language,” it is 
to convey a message indirectly or 
ambiguously. Or perhaps the pa- 
tient (client) does not have ntl 
language with which to speak. The 
man who would say to his wife, “If 
you do not let me have a divorce, I 
will kill you,” would not be taken 
seriously in most instances, or if he 
was taken seriously, would proba- 
bly be locked up in jail until he de- 
cided upon more socially accept- 
able behaviour. Jail would solve 
his wife’s problem of avoiding be- 
ing shot, at least temporarily, but 
it certainly would not solve the 


husband’s problem of wishing to 
be rid of her, so he might become 
an alcoholic, leave the area, have a 
“heart attack,” or become so an- 
tagonistic and aggressive towards 
her that he might finally be put in 
the state hospital for the “mentally 
ill” because his wife and others 
said “he is acting crazy.” 

Psychiatrists have not defined 
their terms or symptoms, and gen- 
erally seem to feel free, if not com- 
pelled, to “make it up as they go 
along” in analysis and treatment. If 
one symbol does not seem to fit, 
the psychiatrist will find another, 
and society generally, and families 
in particular, are usually glad to 
get rid of the individual who is 
acting against the rules of society, 
so it is “good” when the “mentally 
ill” person is locked up in an asy- 
lum. With organic disease, symp- 
toms are anatomically and physio- 
logically defined and definite tests 
can be made and _ conclusions 
drawn, but this is not true with 
“mental illness.” 

By and large the persons labeled 
“mentally ill” are those who have 
found life unsatisfactory and they 
feel weak and helpless to try any 
longer. Since, as Dr. Szasz says, 
doctors must have patients, the 
psychiatrists have built up the no- 
tions of “mental illness” to the point 
where such notions have become a 
part of the thinking of the entire 
United States, and are considered 
one of the most important “prob- 
lems” of our culture. “One person 
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in every 10 will end up in a mental 
hospital” say the psychiatrists, and 
“one person in every six will need 
treatment for mental illness.” But 
by what standards will these un- 
lucky individuals be treated if and 
when the psychiatrists get hold of 
them? Will they be forced to have 
certain types of treatment which 
will actually harm them physically, 
or will they have treatment which 
will help them solve their problems 
of living? 

Many of the conditions now 
called “mental illness” could be 
avoided, says the author, by train- 
ing persons to accept responsibility 
and to learn to solve their problems 
themselves. 

Dr. Szasz does not say or intend 
to be understood to mean that the 
persons suffering “mental illness” 
produce their symptoms wilfully 
or consciously, but rather because 
they have come to understand that 
“illness is treated,” “helplessness 
is helped” and “the dependent are 
assisted,” and so they fit themselves 
into this pattern of society. It is 
usually true that what is “eccen- 
tric” in a rich person is “crazy” in a 
poor one; the rich person has the 
means to indulge his whims and to 
protect himself, whereas the poor 
person who “bothers” society, or is 
a threat or nuisance to the com- 
munity or his family, is locked up 
until he is “treated” or “recovers,” 
which means until he conforms to 
the rules of society. 

“Mental illness” is one of our 
most expensive government items 
today, so this book should be read 
by taxpayers. It should also be 
1ead by parents and others inter- 
ested in education and children. 
Lawyers should read it to better 
evaluate themselves and _ their 
clients. 

—Reviewed by Catherine H. Carter, 
Puerto Rico. | 


OFFICIAL NOTICE 


The Budget Committee of The Florida Bar will meet at 8:30 
a.m., January 22, 1971, in the headquarters office in Tallahassee to 
hear and receive suggestions from members of The Florida Bar for 
the preparation of the budget of the 1971-72 fiscal year. After consid- 
eration of the suggestions received, the Budget Committee shall pre- 
pare a tentative budget which will be presented to the Board of 
Governors for consideration. 
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TAX LAW 


Pledge of an Installment Obligation as a Disposition 


The Commissioner of Internal 
Revenue has contended unsuccess- 
fully in a recent series of cases that 
the pledge of an installment obli- 
gation was in fact a disposition re- 
sulting in recognition of income to 
the pledgor. Had the Commission- 
er been successful in his argu- 
ments, the taxpayers would have 
lost the benefits of the installment 
method of reporting income and 
would have had to currently recog- 
nize the deferred gain. Under 
slightly different facts than have 
been reported thus far, a victory 
by the Commissioner would have 
been quite possible. 

Generally, a taxpayer is required 
to recognize as income the fair 
market value of a negotiable debt 
instrument when received upon the 
theory that its value is the equiva- 
lent of cash. Congress created an 
exception to the “cash equivalent” 
rule when it enacted section 453 of 
the Internal Revenue Code. Under 
the provisions of this section, a tax- 
payer may, under certain condi- 
tions, elect to defer recognition of 
gain by reporting a pro rata amount 
of each installment payment as in- 
come when received, rather than 
reporting all the gain upon receipt 
of the debt instrument. The bene- 
fits of reporting gain on the install- 
-ment method can be lost under 
section 453(d)(1) which requires 
immediate recognition of the entire 
gain “.. . if an installment obliga- 
tion is . . . sold, or otherwise dis- 


posed of... .” 


Tax Law Notes are prepared by 
Shepard King, editor, Miami; Samuel C. 
Ullman, contributing editor, Miami, on 
yd of the Tax Section of The Flori- 

Bar. 


In Yancey Bros. Co. v. U. S.,} 
personal property was sold on the 
installment basis. The purchaser's 
obligation was evidenced by prom- 
issory notes and was secured by 
conditional sales contracts. The 
taxpayer-seller elected to report 
gain from the sales on the install- 
ment method. Later the taxpayer 
adopted a policy whereby it bor- 
rowed money on its own promis- 
sory notes and secured the loans 
with the notes and conditional 
sales contracts from its customers. 

The Commissioner argued that 
the transaction involved a “sale or 
other disposition” of the installment 
obligations within the meaning of 
section 453(d)(1), requiring im- 
mediate recognition of gain. The 
taxpayer contended that the install- 
ment obligations had merely been 
pledged as collateral security for 
the loans and that a pledge was 
not included within the definition 
of a disposition. The court held 
simply that a pledge as collateral 
security was not a disposition for 
purposes of section 453(d)(1), 
reasoning that since the loan was 
secured by a pledge of installment 
obligations, as distinguished from 
financing through discounting, no 
real disposition occurred. Addition- 
ally, state law and the taxpayer's 
relationship with the financial in- 
stitutions led to the conclusion that 
no disposition of the installment 
obligations had occurred. 

Although Yancey was clearly de- 
cided on its facts, the court noted 
that the case was not materially 
different from the recent Tax Court 
case of United Surgical Steel Co., 
Inc.? In that case, the court reject- 
ed one of the Commissioner’s argu- 
ments by holding that a“... 


pledge of an installment obligation 
as collateral security for [a] loan is 
not generally a ‘disposition’ of that 
obligation within the meaning of 
section 453(d)(1).” The court’s 
underscoring of the word “general- 
ly” indicated that the nature of the 
transaction was the determinative 
factor. Accordingly, the Commis- 
sioner first argued that the facts 
pointed to the occurrence of more 
than a mere _— Although the 
court rejected that argument as 
well, the reasoning is important in 
order to determine what factors 
will be considered in deciding when 
a pledge has the characteristics of 
a disposition. 

The court in United Surgical 
quoted the language of Town & 
Country Food Co.,3 wherein the 
Tax Court held that a disposition 
of an installment obligation requires 
the relinquishment of substantial 
incidents of ownership. Merely sub- 
jecting the obligations to a lien for 
the payment of an indebtedness as 
part of a borrowing arrangement 
does not require the parting with 
such a substantial portion of owner- 
ship rights that the privilege of 
reporting gain on the installment 
method should be lost. A merchant 
discounting installment notes gen- 


Samuel C. Ullman practices law 
with the Miami firm of Smathers & 
Thompson. A member of the Florida 
and District of Columbia Bars, he 
formerly served as a law clerk at the 
United States Tax Court and is cur- 
rently chairman of the Committee on 
State and Local Taxation of the Tax 
Section of The Florida Bar. 
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erally remains liable for customer 
defaults, but collection is left to the 
bank, and the transaction is closed 
unless a default occurs. On such 
facts, a court will likely find that a 
disposition has occurred. A mer- 
chant pledging his installment obli- 
gations as collateral and retaining 
the right of collection has clearly 
borrowed funds and avoided a 
disposition of the installment obli- 
ations. The distinction between 
ancing through discounting and 
through pledging has played a key 
role in the controversy. See also 
Elmer v. Comm'r.* Finally, the 
court noted that while the proce- 


_recourse does not 


dure for discounting subject to 

differ greatly 
from pledging, the duties and re- 
strictions remaining with the mer- 
chant are critical. Some of those 
are responsibilities for collection, 
the nature of the financing institu- 
tion’s profit from the transaction, to 
whom the financing institution 
looks for payment, and whether the 
restrictions placed upon the mer- 
chant are consistent with a loan 
arrangement. 

Since there are so many different 
financing arrangements involving 
installment obligations currently in 
use, more litigation can certainly be 


The "Tax Benefit Rule" in Section 337 Liquidation Sales 


A series of recent cases has 
brought attention to a new eed 
lem which must be reviewed be- 
fore considering a section 337 
liquidation sale. Generally, no gain 
or loss will be recognized by a cor- 
poration upon sale of section 337 
= during the 12-month pe- 
rio og ne the adoption of a 
plan of liquidation. The question 
of what assets qualify as section 
337 property has always been 
touchy, but new arguments by the 
Commissioner will create addition- 
al problems for the practitioner. 

In S. E. Evans, Inc. v. U. S.,5 
the corporate taxpayer adopted a 
plan of liquidation pursuant to sec- 
tion 337. During the statutory 12- 
month liquidation period, parts and 
supplies which previously 
charged to expense were sold. The 
Commissioner contended that the 
gain from the sale of such assets 
did not qualify for nonrecognition 
treatment. Basically, the Commis- 
sioner reasoned that the tax benefit 
obtained through the prior deduc- 
tions required that the gain from 
the sale of the assets be treated as 
ordinary income notwithstanding 
the nonrecognition rules of section 
337. Under the “tax benefit rule,” 
when an amount deducted from 
gross income in one taxable year 
is recovered in a later year, the 
amount recovered is income in that 
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year.6 The taxpayer argued that 
the “tax benefit rule” did not apply 
since Congress had clearly provid- 
ed in section 337 that no gain was 
to be recognized upon a a within 
the 12-month period following the 
adoption of a plan of liquidation. 
Although the court did not specifi- 
cally mention the issue, there seem- 
ed to be no argument that the 
assets qualified as section 337 prop- 
erty. Nevertheless, the court up- 
held the government's position and 
refused to give nonrecognition 
treatment to the sale. The reasoning 
for the decision was based entirely 
upon the holdings in two other re- 
cent cases, both of which refused 
nonrecognition treatment on simi- 
lar facts. The language of those 
two opinions is worthy of review. 
In the first of the two cited cases, 
Comm’r. v. Anders,? the corporate 
taxpayer had charged the cost of 
towels, etc. to expense accounts. 
When the expensed items were 
sold pursuant to a section 337 plan 
of liquidation, the Commissioner 
denied nonrecognition treatment. 
The court concluded that the “tax 
benefit rule” was applicable to sec- 
tion 337 transactions and upheld 
the Commissioner's contentions. In 
discussing the history of the non- 
recognition provisions, the court 
noted that section 337 was designed 
to deal with the problem of double 
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anticipated. Other fact situations 
are conceivable which would bring 
strength to the Commissioner's po- 
sition, as well as situations not yet 
examined. How a court would view 
a financing arrangement meeting 
all the “pledge” tests, but where 
the risk assumed by the financial 
institution was foreseeably poor, 
and in fact resulted in foreclosure, 
cannot be predicted. There are 
clearly enough judicially recogniz- 
ed exceptions for the Commissioner 
to continue asserting his position, 
and enough varied fact situations 
for his poor track record to im- 
prove. 


taxation resulting from the liquida- 
tion sale and subsequent dissolu- 
tion. The solution was to allow for 
nonrecognition of gain at the cor- 
porate level resulting from the sale 
of section 337 property. The defini- 
tion of such property is statutorily 
parallel to that of capital assets 
under section 1221. The court then 
noted that nonrecognition treat- 
ment was not required merely 
because the transaction involved a 
disposition of (section 337) prop- 
erty. Accordingly, the decision was 
grounded entirely on the court's 
holding that the “tax benefit” 
principles when applied to section 
337 require treatment of the pro- 
ceeds from the sale as ordinary 
income when the purchase price 
of the assets had previously toe 
deducted. 

Spitalny, et al. v. U. S.,8 the 
second of the two cases cited by 
Evans, Inc., employs a more ab- 
stract system of reasoning to reach 
the same conclusion. The corporate 
taxpayer in Spitalny was engaged 
in the business of cattle feeding. 
The cost of its feed on hand had 
been deducted as a business ex- 
pense. The taxpayer contended that 
it could treat the expensed feed as 
having a zero basis and the pro- 
ceeds of its sale as nonrecognizable 
under the provisions of section 337. 
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TAX LAW NOTES—the ‘tax benefit rule" 


The court agreed that the assets 
were “property” within the mean- 
ing of section 337(b) and conclud- 
ed that “gain” realized on the sale 
qualified for nonrecognition. How- 
ever, the court pointed out that 
when the assets were fully ex- 
pensed, they lost their character as 
“property,” and the assignment of 
a zero basis involved a fictional 
conversion of the “property” into 
consumed items of expense. If the 


assets were to revert to “property,” 
they must first be reconverted from 
their status as consumed items of 
expense. Accordingly, the previous- 
ly deducted purchase price of the 
assets would be recaptured as or- 
dinary income in the reconversion 
of the assets to “property” capable 
of nonrecognition treatment under 
section 337. Without such reconver- 
sion, no “gain” can be realized 
because no “property” was sold. 


The court in Evans, Inc. used the 
reasoning of Anders and Spitalny to 
conclude that the income involved 
was not gain realized from the sale 
of property, but represented a re- 
covery of the income which had 
been previously deducted. The fact 
that the income resulted from a 
sale was immaterial and did not 
control application of the tax bene- 
fit principles. 


New Section 305(c)—A Trap for the Unwary in Redemptions 


The Tax Reform Act of 1969, 
originally conceived to close some 
of the “loopholes” in the Internal 
Revenue Code, has given birth to 
a plethora of new problems. In the 
pressure of enacting the mammoth 
bill, language may have been in- 
serted in the Code which might 
have a manifestly unintended effect 
in practice. Although it is too early 
to make such a judgment with re- 
spect to any specific section, the 
new section 305(c) appears to be 
a prime candidate. 

Essentially, section 305(c) dele- 
gates broad power to the Commis- 
sioner to prescribe regulations 
governing the effect of proportion- 
ate changes in stock ownership 
resulting from various types of 
disguised stock dividends. How- 
ever, the broad language employed 
by Congress may well have an un- 
intended effect on certain types of 
redemptions. The language pro- 
vides that a redemption which is 
treated as a distribution to which 
section 301 applies, or any transac- 
tion having a similar effect on the 
interest of any stockholder, shall 
be treated as a distribution (con- 
structive dividend ) to the “remain- 
ing” stockholder whose proportion- 
ate interest in the corporation is 
increased by the transaction. For 
example, if a redeeming stockhold- 
er of a close corporation receives 
distribution treatment under section 
301 on his redemption, then the 
increased proportionate interests of 
the remaining stockholders might 
be subject to constructive dividend 
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treatment. This often occurs in a 
close corporation when the stock 
of a father is redeemed to shift 
control to his children. 

The above example is not an ex- 
treme one, yet the results are harsh. 
Although the remaining stockhold- 
ers do hold a greater proportionate 
interest of the corporate entity, the 
value of their interests will proba- 
bly be unchanged since the assets 
of the corporation will have been 
proportionately reduced by the re- 
demption. It is arguable that the 
remaining stockholders may have 
experienced an appreciation in the 
value of their stocks by virtue of 
gaining control, but such apprecia- 
tion would be subject to taxation 
at the appropriate time, e.g., sale. 
A mere increase in the proportion- 
ate interests of the remaining stock- 
holders should not conceptually 
trigger taxation without a simul- 
taneous economic distribution of 
some kind. The taxable event will 
occur eventually and unless double 
taxation was intended, the tax 
should properly be postponed until 
that time. 

The committee reports point out 
that section 305(c) is designed to 
deal with redemptions made at the 
election of one stockholder pursu- 
ant to periodic redemption plan. In 
that situation, the redemption re- 
sults in an automatic increase in 
the proportionate interest of the 
nonredeeming stockholder, while 
the redeeming stockholder is receiv- 
ing cash. Viewing those facts con- 
ceptually, constructive dividend 


treatment to the remaining stock- 
hoJdler seems to be a harsh result. 
Section 305 was originally the codi- 
fication of Eisner v. Macomber.® 
The Supreme Court in that case 
refused to levy taxation upon a 
stock dividend because the recipi- 
ent’s economic position remained 
unchanged. The —— of Eis- 
ner are Clearly applicable to section 
305(c). After all, the economic 
position of the stockholder who 
owns 50 percent of $100 worth of 
assets is not substantially different 
because the next day he owns 100 
percent of $50 worth of assets. 

The redeeming stockholder re- 
ceiving distribution treatment in 
the above situation would be criti- 
cal to the operation of sec- 
tion 305(c). Distribution treatment 
could occur for any one of a num- 
ber of reasons, many of which are 
completely out of the control of the 
remaining stockholder. Yet it is he 
who is taxed on the fictional con- 
structive dividend. Aside from the 
obvious inequities, the theory be- 
hind the constructive dividend 
should prevent application to a 
passive stockholder. 

It is arguable that section 305(c) 
is “substance over form” legislation. 
The Commissioner might be heard 
to argue that what really happened 
was that the remaining stockhold- 
ers received a distribution and used 
those funds to buy out the (so-call- 
ed) redeeming stockholder. If that 
line of thinking were to be ac- 
cepted, it should be uniformly 
applicable to every redemption. 


THE FLORIDA BAR JOURNAL 


Since Congress did not intend to 
remove el from the cor- 
pus of corporate law by a tax 
legislation, such reasoning must 
be rejected. 

Finally, the power of Congress 
to tax income originates from the 
16th amendment. Since the remain- 
ing stockholder in the redemption 
situation described above received 
no income, actual or constructive, 
Congress may have overstepped its 
bounds in this instance. Even 
though the Senate report indicates 
that section 305(c) is not intended 
to bring constructive dividend 
treatment to the remaining stock- 
holder following as isolated re- 
demption, that limitation is not 


Financing Legal Fees 


sufficient to dull the broad impact 
of this section. 


It is possible that the regulations 
promulgated pursuant to section 
305(c) will restrict its application 
so as to prevent the treatment dis- 
cussed ions but in light of the 
clear language of the statute, the 
state of the law at this time can 
only be described as uncertain. It 
is, of course, impossible to predict 
what view the courts will take of 
the new statute, but practitioners 
must cautiously at this 
time. Counsel must carefully con- 
sider all redemptions, and be care- 
ful not to unwittingly suggest 
constructive dividend treatment for 
the remaining stockholders. Until 


the regulations are available and 
court decisions are reviewed, all 
redemptions should be considered 
and reconsidered with section 305- 
(c) in mind. 
FOOTNOTES 
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PROFESSIONAL ETHICS 


Advisory Opinion 70-9 


Several attorneys have inquired 
as to the ethical considerations of 
entering into an agreement with 
BankAmericard or Master Charge 
in order to provide clients with a 
method of financing legal fees and 
costs. The Committee on Profes- 
sional Ethics has had this matter 
under detailed study for a con- 
siderable period of time and con- 
cludes such plans to be in violation 
of Canons 12, 27 and 29 (see also 
Code of Professional Responsibility 
EC 2-9, 2-17, 5-2, 5-21 and 5-22). 

Attention is directed to Florida 
Opinion 67-46 and ABA Formal 
Opinion 320. Florida Opinion 67- 
46 may be distinguished from the 
instant opinion in that the proposed 
plan in Opinion 67-46 was to be 
operated and reasonably controlled 
through a local bar association, 
subject to approval by The Florida 
Bar Board of Governors, whereas 
here there is no organized bar con- 
trol, voluntary or otherwise. ABA 


VOL. 44, NO. 10 ° 


Opinion 320 carefully delineates 
and thoroughly treats plans for fi- 
nancing of legal fees concluding it 
is not per se unethical for local or 
state bar associations to approve 
such plans, provided adequate pre- 
cautions are taken to see that the 
plan is formulated and administer- 
ed within the framework of the 
Canons of Ethics. This conclusion 
does not apply to the situation 
where firms or individual practi- 
tioners enter into individual ape. 
ments with plans not formulated 
nor administered within the frame- 
work of a bar association. 

ABA Informal Opinion 1120 
(October 3, 1969) reaches the 
same end as here determined. In 
commenting upon lawyers sub- 
scribing to bank credit card plans 
(so-called “merchant” mel it 
was stated: 

. . . Such plans are primarily aimed at 
facilitating the sales of merchandise and 
sales of non-professional services. All the 


publicity is directed to that end. The 
general public understands this to be 
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the case. It is wrong, in our opinion, to 
put professional services in those cate- 
gories, 

Lawyers’ services, moreover, are not sub- 
ject to the relatively precise objective 
determination for merchandise, air travel 
and so on. It is our judgment that, as a 
practical matter, credit card plans for 
‘mage of legal fees could not work un- 
ess all qualified lawyers might join the 
plan and all publicity would be subject 
to bar association approval. . . . 


The committee finds that bank 
credit card plans would not ac- 
commodate themselves the 
ethical considerations applicable 
to the legal profession and would 
result in commercialization of the 
practice of law with the ultimate 
demeaning of the profession. The 
committee reaffirms Florida _ 
ion 67-46 as it applies to plans 

romulgated and by 

ar associations. 


M. Craic MAssey 
Chairman 
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News and Notes 


Lawyers’ Title Guaranty Fund 


CHAIRMAN’S AWARD .. . The winners of the 
Chairman’s Award of $125 in the Lawyers’ Title 
Guaranty Fund’s 1969-1970 Law Student Awards 
Program for the best among the law colleges’ 
legal papers submitted in the field of real prop- 
erty law were H. Edward Hales, Jr., of St. 
Augustine and Charles H. Livingston of Sebring. 
The presentation was made by Harold G. Maass, 
Tampa, chairman of The Fund’s Board of 
Trustees. Each of the winners are students at 
University of Florida College of Law and will 
share in the award for their jointly prepared 
paper entitled “Tenant Unions: Their Law and 
Operation in State and Nation.” The paper be- 
came eligible to compete for the Chairman’s 
Award by having been earlier awarded first prize 
($75) as the best among all papers submitted at 
the University. Both Hale and Livingston will be 
candidates for a law degree upon graduation in 
June 1971. The Fund sponsors the contest an- 
nually at each of Florida’s colleges of law. 


TRUSTEES MEETING ... A summary of actions 
by the Board of Trustees at their meeting Oc- 
tober 2, 1970, in Gainesville is as follows: 

Learned from B. E. Wilder, vice president— 
operations, that The Fund’s System/3 computer 
was being used for preparing reports for the 
Duval and Hillsborough Fund-affiliated title 
plants and that similar reports will be prepared 
for Hernando, Clay, Polk, and Orange counties 
in the near future; 

Designated Donn Gregory, Tampa, as The 
Fund's representative on the Board of Directors 
of National Attorneys’ Title Assurance Fund, 
Inc.; 

Set future meeting dates for Board of 
Trustees as follows: Dec. 4, 1970 (Orlando), 
Mar. 27, 1971 (Orlando), June 16, 1971 (Miami 
Beach), Oct. 16, 1971 (Gainesville), Dec. 3, 
1971 (Orlando); 

Were informed that the construction of the 
new addition to Fund Headquarters was in prog- 
ress and completion anticipated in November; 

Were advised of the winners of the Law Stu- 
dent Awards for 1969-1970 and the Chairman’s 
Award for the best of the legal papers submitted 
at Florida’s colleges of law; 


Agreed that the letter-size policy forms will 
be submitted to a field test for acceptability by 
members as soon as The Fund’s printing section 
has capacity to print the forms, which will be 
shortly after the completion of the new building 
and the expansion of the printing section to the 
basement; 

Recognized and welcomed former trustee of 
the Eighth Judicial Circuit, Erwin A. Clayton. 


GEORGE B. CARTER FOUNDATION, INC... . 
J. Emest Collins, chairman of the George B. 
Carter Foundation, Inc., a non-profit corporation, 
reported that the trustees of the Foundation met 
October 2, 1970, in Gainesville with Professors 
Mandell Glicksberg and Col. Norman A. Faulk- 
ner and Assistant Professor James F. Breithaupt 
concerning the further development of the real 
property laboratory at the Spessard L. Holland 
Law Center at the University of Florida. Mr. 
Collins also reported that the annual meeting of 
the members of the Foundation will be held at 
4 p.m. on Friday, December 4, 1970, in Orlando. 


NEW ADMITTEES OF THE FLORIDA BAR... 
The Young Lawyers Section of The Florida Bar 
conducted seminars throughout the state for the 
new admittees. The Fund was host to a dinner 
for those attending on Wednesday, November 
11, 1970, at Miami, Lakeland, and Tallahassee. 
Fund member participants at the Miami dinner 
were H. N. Boureau, trustee of the 11th Circuit, 
who acted as master of ceremonies; Field At- 
torney John D. Brion, who spoke on “The Oper- 
ation and Professional Benefits of The Fund” 
and Harry Smith, who talked on “How to Build 
A Real Property Practice.” Guest speaker at the 
dinner in Tallahassee was Tallahassee attorney 
Robert J. McClure, Jr. Also participating were 
Fund attorney G. Robert Arnold and Area Field 
Representative Harry K. Holcomb. Guest speak- 
er at the Lakeland dinner was Lakeland attorney 
J. Tom Watson, who spoke on “How to Build A 
Real Property Practice and How The Fund 
Assists the Lawyer in His Real Property Prac- 
tice.” Fund Vice President Harold A. Drees 
acted as master of ceremonies, and Fund Title 
Attorney Robert H. Threadgill gave a talk on 
the history and background of The Fund. 
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LEGAL SECRETARIES . . . The Florida Associa- 
tion of Legal Secretaries had their quarterly 
board meeting October 9, 1970, in Sarasota. 
Those attending from The Fund were Mary C. 
Bolton and Miriam M. Wuthrich. The tenth 
annual bosses’ night of the Orange County Asso- 
ciation of Legal Secretaries was held at the Or- 
lando Country Club on October 28, 1970. Guests 
from The Fund were President Paul J. Stichler 
and Title Attorney Robert H. Threadgill. Theme 
for the festive occasion was “Spanish Fiesta.” 


CHRISTMAS and NEW YEAR’S HOLIDAYS . 
Fund headquarters will be closed for Christmas 
and New Year's Day. Regular office hours will 
be observed on Saturday, December 19. Offices 
will close at 4:30 p.m. Wednesday, December 23. 
Regular office hours will resume at 8:30 a.m. 
Monday, December 28. 


TITLE NOTE BY A FUND ATTORNEY .. . Elec- 
tion of Remedies . . . In the recent case of Lis- 
bon Holding and Investment Company v. Vil- 
lage Apartments, Inc., 237 So. 2d 197 (3d D.C.A. 
Fla. 1970), the court held that where a payee of 
a promissory note brought suit upon the note 


and obtained a money judgment against the 
maker and endorser of the note secured by a 
real property mortgage, such judgment did not 
constitute a bar to a subsequent action brought 
by the judgment creditor to foreclose the mort- 
gage lien, nor did the former suit constitute a 
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discharge of the endorser on the note. The note 
had been given by a corporation, endorsed by 
the chief stockholder of the corporation, and was 
secured by a second mortgage given to purchase 
an apartment house. One of the defenses inter- 
posed by the defendant (endorser) in the fore- 
closure suit was that the action and judgment 
on the note in the previous suit constituted an 
election of remedies. The court in citing an 
earlier opinion of Klondike, Inc. v. Blair, 211 So. 
2d 41 (4th D.C.A. Fla. 1968), held that a suit 
on the note and a foreclosure of the lien were 
not inconsistent remedies and pursuit of an 
action on the note without satisfaction, execution 
or payment, is not a bar to a later foreclosure 
suit. The court held that since the election of 
doctrine of remedies was not available as a de- 
fense to the maker of the note the same doctrine 
carried over to the endorser of the note. Where 
the remedies afforded are inconsistent, it is the 
election of one of such remedies which operates 
as a bar, but where the remedies afforded are 
consistent, it is the satisfaction of the claim 
which operates as a bar. McCormick v. Boedeker, 
160 So. 483 (Fla. 1935). 

The Klondike case contains an excellent 
treatment on the election of doctrine of reme- 
dies and is discussed in Fund Title Note 628-69. 


(By the Staff of Lawyers’ Title Guaranty Fund) 
Adv. 


It is with deep regret that the 
Journal records the passing of these 
members of The Florida Bar: 


Admitted 1961. 


Nicholas S. Masters, Daytona Beach 


Raymond Sheldon, Tampa 
Admitted 1933. Died October iA, 1970. 


Campbell Thornal, Tallahassee 
Annies 1930. Died Nov. 4, 1970. 
Cc. Way, Winter Haven 
Admitted 1927. Died October 11, 1970. 


Died October 9, i970. 


George W. Atkinson, Tallahassee 
Admitted to the Bar of Florida 1942. 
Died September 7, 1970. 

V. R. Fisher, Tampa 
Admitted 1926. Died Sept. 5, 1970. 
James R. Hansford, Panama City 
Admitted 1951. Died Sept. 26, 1970. 
J. William Rabe, Winter Haven 
Admitted 1947. Died Sept. 21, 1970. 
W. A. Smith, Marianna 


Tallahassee, Florida 


Weekly Summaries 


Decisions of Florida Supreme Court and 4 District Courts of Appeal 


“Know what decisions were rendered last week.” 


FLORIDA APPELLATE COURT REPORTING SERVICE 


of Municipal Code Corporation 
P. O. Box 2235 


Admitted 1930. Died Sept. 5, 1970. 


John H. Yates, Miami 
Admitted 1938. Died Sept. 6, 1970. 
L. W. Baldwin, (ret.) Jacksonville 
Admitted 1912. Died October 5, 1970. 
Egbert Beall, West Palm Beach 
Admitted 1925. Died Sept. 14, 1970. 
Fay Liss Becker, Coral Gables 
Admitted 1957. Died Sept. 1, 1970. 
George William Jackson, St. Augustine 
Admitted 1914. Died October 8, 1970. 


2220 Main St. 
FORT MYERS 


GULF ABSTRACT & TITLE, INC. 
Abstracts of Title — Title Searches 


We have in our office film of all public records affecting title to land in Lee County, Fla. 


Phone: 


W. J. Hayek, Jr., Manager 332-1422 
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News of the Local and State Judiciary 


Hal P. Dekle will take the oath as 
justice of the Supreme Court of Flor- 
ida in an investiture ceremony at 9:30 
a.m., Tuesday, January 5, 1971, im- 
mediately preceding the inauguration 
of Governor Reubin Askew. 

The ceremony will take place in 
the Supreme Court for the former 
Eleventh Judicial Circuit judge who 
was elected to the new office on 
November 3. 


Collier County Small Claims Court 
Judge Lynne D. Hixon of Naples was 
named outstanding small claims court 
judge of the year of the southwestern 
district of Florida at a recent meeting 
of the Florida Small Claims Court 
Judges Association in Fort Walton 
Beach. She was honored for her out- 
standing work and efforts toward the 
development and improvement of the 
small claims court system in Florida. 


After 12 years as Pinellas County 
judge, Ray E. Ulmer has tesigned. 
“The primary reason,” he said, “is our 
failure to secure much needed relief 
from a tremendous caseload by way 
of a third county judge.” He plans to 
resume the practice of law and work 
with the St. Petersburg firm of Roney, 


Ulmer, Woodworth & Jacobs, of which 
his son is a partner. 


Chief assistant State Attorney Ever- 
ett Royce Richardson of Jacksonville 
has been named judge of Criminal 
Court Division A of Duval County. 
He replaces Judge Charles Cook 
Howell, Jr., who recently became a 
circuit court judge. 


Former Marion County Judge Lewis 
O. Myers, Jr., has been named muni- 
cipal judge of Belleview, He replaces 
Victor J. Musleh who resigned to ac- 
cept appointment as Marion County 
Small Claims court judge. 


Robing ceremonies for M. Daniel 
Futch, Jr., and James A. McCauley, 
judges of the Court of Record, 
Broward County, were held Novem- 
ber 13 at the Broward County Court- 
house, Fort Lauderdale. The cere- 
mony was conducted by the Broward 
County Bar Association. 


Morton James Hanlon of Tampa 
was appointed Hillsborough County 
peace justice by Governor Claude R. 
Kirk, Jr., to succeed the late W. Mar- 
ion Hendry, Judge Hanlon, formerly 


Local Bar Association Activities 


Over 200 people recently honored 
L. C. Crofton of Titusville for 50 
years of service to the public and 
the bar. Federal Middle District Court 
Judge George C. Young of Orlando 
was guest speaker at the event, held 
at the Royal Oak Country Club in 
Titusville and sponsored by the Bre- 
vard County Bar Association. Other 
judges who attended were Fourth 
District Court of Appeal Judges John 
A. Reed, Jr., David L. McCain, James 
H. Walden and Chief Judge Spencer 
C. Cross; Retired Florida Supreme 
Court Justice Alto Adams; and Bre- 
vard area judges. Florida Bar Board 
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of Governors member Clarence T. 
Johnson, Jr., of Rockledge, past presi- 
dent of the local bar, also participated 
in the program. 


New officers of the Putnam County 
Bar Association are Samuel V. Holch, 
president; Harlow Clester Middleton, 
president-elect; and George B, New- 
ton, secretary-treasurer. All are of 
Palatka. 


E. N. Fay, Jr., of Bradenton is now 
president of the Manatee County 
Bar Association. 


an assistant state attorney general, 
was sworn in by Criminal Court Judge 
Carl C. Durrance. 


Robing ceremonies for George 
Richardson, Jr., judge of the 17th 
Judicial Circuit, were sponsored by 
the Broward County Bar Association 
on October 29 in the circuit court- 
room of the Broward County Court- 
house, Fort Lauderdale. 


John D. Menas has been sworn in 
as Tampa municipal court judge to 
succeed Judge Nick J. Falsone who 
was elected county judge. 


Former FBI agent Lawrence E. 
Thompson II is the new municipal 
judge of Lakeland. He was appointed 
to succeed Jack O. Johnson of Bartow 
who was serving temporarily. 


James W. Nowlin, Jr., has been ap- 
pointed alternate municipal court 
judge of Delray Beach. He —_— 
I. C. Smith, who was named city 
prosecutor. 


David W. Barrow III has been ap- 
pointed municipal judge for the city 
of Belleair Beach. 


S. Austin Peele is the new presi- 
dent of the Lake City-Columbia 
County Bar Association. Other officers 
are Michael C. Bergen, vice presi- 
dent; and Thomas W. Brown, secre- 
tary-treasurer. Their terms will extend 
to June 30, 1971. 


St. Petersburg Bar Association mem- 
bers heard discussed the Code of 
Professional Responsibility at their 
November 4 luncheon meeting. 
Thomas C. MacDonald, Jr., Tampa, 
and Charles W. Burke, St. Petersburg, 
were speakers. 
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Following each monthly luncheon 
meeting of the Orange County Bar 
Association members te an oppor- 
tunity to get answers to questions 
concerning tax law. The monthly 
seminars are presented by the associa- 
tion’s tax committee chaired by Ste- 
phen T. Dean, Following the hee 
eon on October 21, Charles Shuffield 
and Robert C. Matthias discussed new 
federal legislation on income averag- 


Partnerships and Associations 


Warren H. Cobb has become a 
partner in the firm of Duffett, Barry 
& Seps and the firm name has been 
changed to Duffett, Barry, Seps & 
Cobb. Offices are at 120 East Granada 
Avenue, Ormond Beach 32074, and 
Third Street and Ocean Shore Boule- 
vard, Flagler Beach 32036, 


Upon the retirement of his father 
James J. Jackson, Edward M. Jackson 
will continue the practice of Jackson 
& Jackson at Bellair Arcade Building, 
Cocoa. James J. Jackson is retiring at 
82, after 55 years of practice before 
the bars of Alabama and Florida. 


James C. Dauksch, Jr., John V. A. 
Holmes and Richard S. Rhodes have 
formed a professional association un- 
der the name of Dauksch, Holmes & 
Rhodes, P. A. Offices are in the Brad- 
shaw Building, 14 East Washington 
Street, Orlando, and the telephone 
number is 843-8110. 


LeRoy Collins, former Governor of 
Florida and former Under-secretary 
of Commerce, has become of counsel 
to the Tallahassee firm of Ervin, 
Pennington, Varn & _— Offices 
are at 305 South Gadsden Street, tele- 
phone number 224-9135, P. O. Box 
1170. 


Donald L. Pevsner has become an 
associate of the firm of Batchelor, 
Brodnax, Guthrie & Kindred, 4471 
N. W. 36th Street, Suite 215, Miami 
33166. The telephone number is 887- 
8228. 


Jerry B. Katzen and Jose A. Diaz- 
Asper have formed a partnership un- 
der the firm name of Katzen & Diaz. 
Offices are at 7600 Red Road, Suite 
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ing devices aimed at reducing taxes 
and new legislation that seeks to 
resolve the question whether or not 
a debt owned by a corporation to its 
shareholders will be treated as equity 
or as a true debt. 

The Orlando association has ap- 
pointed a committee of nine lawyers 
to a medical-legal cooperation com- 
mittee to open lines of communication 
between the two professions. 


210, South Miami 33143, and the 
telephone number is 666-8502. 


Lawrence H. Hipsh, Sr., and Hay- 
good Thornton announce their associ- 
ation as a partnership under the name 
of Hipsh & Thornton. Offices are at 
116 West Government Street, Pensa- 
cola 32501, and the telephone number 
is 433-6535. 


Anthony J. Scremin is presently 
employed with the firm of Welsh & 
Carroll, P. A., with offices at 1492 
South Miami Avenue, Miami 33130. 
The telephone number is 373-6641. 


John S. Cox and Philip A. Webb 
III announce the change of the firm 
name from Cox & Webb to Cox, 
Webb & Swain. Offices are at 630 
American Heritage Life Building, 
Jacksonville 32202, and the telephone 
number is 355-6605. 


James J. Richardson and Robert D. 
Canada, practicing law as Richardson 
& Canada, announce that Bryan W. 
Henry and W. Bradley Munroe have 
become partners, and the firm will 
continue under the name of Richard- 
son, Canada, Henry & Munroe. Offices 
are at 110 West Pensacola Street, 
Tallahassee 32302, and the post office 
box number is 1857. 


Joseph H. Chambers and William 
F. Blews have formed a partnership 
under the firm name of Chambers & 
Blews. Offices are at 205 Fifth Street 
North, St. Petersburg 33701, and the 
telephone number is 896-2167. 


John W. Rodgers and J. B. Rodgers, 
Jr., announce the formation of a part- 
nership with offices at 405 Metcalf 
Building, 100 South Orange Avenue, 
Orlando 32801. The Shallots num- 
ber is 423-3401. 
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Charles L. Strobeck, president of 
the Institute of Real Estate Manage- 
ment of the National Association of 
Real Estate Boards in Chicago, was 
the featured speaker at the October 
21 joint meeting of the Jacksonville 
Bar Association and the Jacksonville 
Board of Realtors. His topic was 
“Professionalism in Property Manage- 
ment.” 


Quentin T. Till, formerly with Mu- 
nicipal Code Corporation, is now 
associated with John W. Lee in offices 
at 403 Florida Theatre Building, 
Jacksonville 32202. The telephone 
number is 353-5586. 


Stephen A. Kress has joined the 
firm of Sandler & Sandler as an asso- 
ciate, Offices are at 943 Ingraham 
Building, Miami. 


FINANCIAL PRINTING 


Specialists in 
SECURITIES AND EXCHANGE 
COMMISSION REGISTRATIONS 


PROSPECTUSES 


PROXIES 


Convention Press, Inc. 


We have had the privilege of 
printing The Florida Bar Journal 
for the past six years 


TELEPHONE 904 / 354-5554 
2111 NO. LIBERTY STREET 
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NEWS OF THE BENCH AND BAR— lawyers in the news 


Lawyers in the News 


Mrs. Mary Jane Melrose was recent- 

ly named a vice president and a 

director of The Grand Bahama Port 

Authority, Limit- 

ed. A native of 

Hazleton, Penn- 

sylvania, she re- 

ceived a_bache- 

lor of arts degree 

from Bethany 

College in Beth- 

any, West Virgin- 

ia, a master of 

: arts from the Uni- 

versity of Pittsburgh, and her law 

degree in 1953 from the University 

of Miami. She was an active partner 

in the Miami firm of Helliwell, Mel- 

rose and DeWolf before joining the 

Port Authority in 1968 as general 

counsel and corporation secretary. 

The Grand Bahama Port Authority is 

the private company developing the 

233 square mile industrial-commer- 

cial resort area of Freeport/Lucaya 
on Grand Bahama Island. 


Eleventh Judicial Circuit State At- 
tornev Richard E. Gerstein was a fac- 
ulty member of the Practicing Law 
Institute’s seminar on “Effective Use 
of Psychiatric Evidence in Civi] and 
Criminal Cases.” The program was 
scheduled November 6-7 at the Star- 
dust Hotel in Las Vegas and Decem- 
ber 4-5 at the Essex House in New 
York City. It was designed to show the 
busy trial lawyer the ways in which 
psychiatric evidence can help him 
prove his case, the points at which 
experts called by the other side are 
vulnerable to attack and the legal 
significance of successful proof of 
mental condition. 


Lucius M. Dyal, Jr., of Tampa will 
chair a two-day, in-depth program on 
“The Non-Union Company: Labor 
and Other Legal Implications,” also 
sponsored by the Practicing Law In- 
stitute. Other Florida lawyers partici- 
pating include John P. Jones and 
Daniel R. Coffman, Jr., Jacksonville; 
Herbert B, Mintz, Miami; and Gran- 
ville M. Alley, Jr., Paul A. Saad, 
Harrison C. Thompson, Jr., and Rich- 
ard H. Frank, Tampa, All except 
Frank will represent management's 
viewpoint and all will participate in 
the program twice: November 20-21 
at the Eden Roc Hotel in Miami 
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Beach and February 26-27, 1971, in 
Atlanta. 


Burton M. Michaels, formerly of 
Miami, is now the city manager of 
Tipp City, Ohio (Dayton area). 
Since early 1968 he has been in a 
public management graduate training 
program at the University of Kansas 
where he recently received a master 
of public administration degree in 
municipal administration. While a 
graduate student he co-authored Gov- 
ERNMENT BY SPECIAL DjisTRICTS 
(University of Kansas, 1969) with 
William H. Cape and Leon B. Graves, 
He was the assistant manager of Dela- 
ware, Ohio (Columbus area), before 
assuming his present position. 


Jacksonville attorney Wade Hop- 
ping served as a faculty member for 
a Practising Law Institute forum held 
in Hollywood, November 20-21. The 
topic for the two-day program was 
“Pollution Litigation.” The faculty 
explained and discussed theories of 
preparing and presenting a pollution 
case in the courtroom. Problems of 
jurisdiction and dealing with admin- 
istrative agencies were also discussed. 


H. Adams Weaver is now an assist- 
ant attorney in the Department of 
Transportation in Tallahassee. 


Robert J. Head, Jr., formerly a cap- 
tain in the Office of the Staff Judge 
Advocate of the United States Army, 
has recently returned from Vietnam 
and has been released from active 
duty with the Army. He currently 
resides in Jacksonville. 


Orlando attorney Stephen T. Dean 
has been elected to the board of direc- 
tors of The Commercial Bank at 
Winter Park, He is present chairman 
of the Orange County Bar Association 
Tax Committee, a member of the Ad- 
visory Committee of the New York 
University Federal Tax Institute and 
a past chairman of The Florida Bar 
Tax Section. 


Former president of The Florida 
Bar Chesterfield H. Smith, Lakeland, 
has become a resident member of the 
Florida Council of 100, a nonprofit 
business leadership formed nine years 
ago to promote Florida’s economic 
growth. 


United States Representative Charles 
E. Bennett of Jacksonville has been 
elected 1972 president of the Uni- 
versity of Florida Alumni Association 
to succeed Florida Agriculture Com- 
missioner Doyle Conner of Tallahas- 
see, who assumes the presidency 
January 1, 1971. Bennett, the author 
of three books, is serving his 11th 
term in Congress, He is a senior mem- 
ber of the House Armed Services 
Committee, serves as chairman of the 
Special Subcommittee on Sea Power 
and the Real Estate Subcommittee 
and is a member of other subcommit- 
tees. He is also chairman of the 
alumni association’s annual giving pro- 
gram for 1970 and last year received 
the group’s “Distinguished Alumnus” 
citation. 


George J. Talianoff has been named 
chairman of the Anti-Defamation 
League’s Society of Fellows for the 
State of Florida. The Miami Beach 
attorney will head the Florida sector 
of the nationwide association of pro- 
fessional, business and civic leaders 
who help support the Anti-Defama- 
tion League of B'nai B'rith. Talianoff 
is the national chairman of the 
League’s Community Service Com- 
mittee and is a member of the Na- 
tional Commission. 


Henry A. Carrington has been ap- 
pointed acting director of the Fed- 
eral Home Loan Bank Board’s Office 
of Industry Development in Wash- 
ington, D. C. Prior to joining the 
Board in February, Carrington had 
been associated with the Channing 
Company, Inc., in Tampa and before 
that was vice president and _ trust 
officer of the Marine Bank and Trust 
Company there. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FLA. 33901 


(813) 334-0810 
If no ans. call (813) 334-1338 
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New Port Richey attorneys Jack 
Barrett McPherson and Wayne L. 
Cobb presented a case study on “Free- 
dom of the Press and the Libel Laws” 
at the recent Florida Press Associa- 
tion convention in Tampa. The theme 
of the convention was “The Public’s 
Right to Know—Freedom of Informa- 
tion.” Retiring United States Senator 
Spessard L. Holland of Bartow re- 
ceived special recognition from the 
newspaper association for his 50 years 
of public service. 


John H. Cotten of Tallahassee has 
been elected a fellow in the Ameri- 
can College of Probate Counsel. 


Sherwin P. Simmons of Tampa is 
1 of 16 of the nation’s leading tax 
specialists who was appointed to serve 
on the new Estates, Gifts and Trusts 
Advisory Board of Tax Management 
Inc., a division of The Bureau of 
National Affairs, Inc. The Board held 
its initial meeting in New York City 
in October. 


Past President of The Florida Bar 
Marshall M, Criser, Palm Beach, has 
been elected to The Fellows of the 
American Bar Foundation in recogni- 
tion of his significant contributions to 
the law and administration of justice 
as well as to the welfare of his com- 
munity. The Foundation is the nation’s 
leading legal research organization 


Office Openings and Removals 


William F. Beemer, formerly a 
partner in the firm of Melton & Bee- 
mer in Orlando, has opened his office 
at 227 North Magnolia Avenue, Or- 
lando 32801. His telephone number 
is 424-8386. 


Julius H. Erstling announces the 
removal of his offices to Suite 200 A, 
7600 S. W. 57th Avenue, South Miami 
33143. His telephone number is 665- 
3572. 


J. C. Stone, Jr., formerly with J. 
Charles Gray & Associates, has open- 
ed his own office at 55 East Washing- 
ton Street, Orlando 32801. 


Evelyn Flathmann Kuttler has open- 
ed her office for general practice at 
445—3lst Street North, P. O. Box 
10957, St. Petersburg 33733. Her 
telephone number is 898-1288. 


Morton G. Rosenberg, formerly of 
122 Woodmere Boulevard South, 
Woodmere, Long Island, now has law 
offices at 205 Worth Avenue, Palm 
Beach 33480. The post office box is 
2918 and the telephone number is 
655-4900. 


Gilbert T, Brophy has relocated his 
office from Palm Beach to 385 Te- 
questa Drive, Tequesta 33458. His 
telephone number is 746-5188. 


Gerald H. Birnesser announces the 
opening of his office at 2100 East 
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Hallandale Beach Boulevard, Hallan- 
dale. His telephone number is 927- 
9789 or 927-9780. 


Paul Gordon Latt, formerly of St. 
Petersburg, announces the opening of 
his office at 201 South Central Ave- 
nue, Clayton, (the St. Louis County 
Seat) Missouri, for the general prac- 
tice of law. Latt was recently admitted 
to practice before the Supreme Court 
of the United States and the Military 
Court of Appeals, Prior to entering 
private practice, he was on the senior 
adjudication staff of the Veteran’s 
Administration, St. Louis, Missouri. 


Complete Library Service 


Inventories, Appraisals, Used and 
New Books Bought and Sold 


George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 


Ph. (813) 584-0213 


FREE INTERNATIONAL LAW _ DIREC- 
TORY, established in 1879, contains 
more than 2500 selected counsel, 
qualified and available as your world- 
wide legal correspondents. There is no 
charge when requested on your pro- 
fessional letterhead. Write today. 


CAMPBELL’S LIST, Inc. 
Campbell Bidg., 
Maitland, Fla. 32751 
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and its objective is the improvement 
of the legal system through research 
and dissemination of knowledge con- 
cerning the law, the administration of 
justice and the legal profession. There 
are presently approximately 1390 
Foundation Fellows, each state’s mem- 
bership quota being limited to one- 
quarter of one percent of its lawyer 
population. 


David S. Brayton is the new presi- 
dent of Broward County Title Com- 
pany in Fort Lauderdale, succeeding 
the outgoing president, Philip N. 
Cheaney. Another Florida Bar mem- 
ber, N. B. Cheaney is chairman of 
the board. 


G. Harrold Carswell, former judge 
of the United States Court of Appeals 
for the Fifth Circuit, has opened an 
office for the practice of law in the 
Tallahassee Bank Building, Tallahas- 
see. His telephone number is (904) 
224-5131. 


Local bar associations are invited 
to submit information and photos 
about their programs and projects for 
publication in this column. Deadline 
is the 1st of the month preceding the 
month of publication. 


DO YOU HAVE AN OPENING 
FOR AN ATTORNEY 
IN YOUR FIRM? 


The Lawyer Placement Serv- 
ice of The Florida Bar will help 
you get in touch with lawyers 
who are interested in practicing 
in your circuit and who are 
available for employment. If in- 
terested, write to the LAWYER 
PLACEMENT SERVICE, The 
Florida Bar, Tallahassee, Flor- 
ida 32304. Copies of resumes 
of lawyers and law students 
around the state who are seek- 
ing employment in a law office 
in your circuit will be sent to 
you. There is no charge for 
this service to the members of 
The Florida Bar. 
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CLASSIFIED ADVERTISEMENTS 


POSITIONS WANTED 


POSITIONS AVAILABLE 


ATTORNEY-HOUSE COUNSEL—Estate 
manager, more than 20 years general 
law practice plus public accountant 
experience. Strong emphasis on cor- 
porate, real property, wills, probate, 
business law, federal corporate-part- 
nership-individual income, estate and 
fiduciary taxes. Admitted Florida and 
another state bar. Accounting major, 
relocating from Northeast. Would 
prefer West Coast. Write Box 31, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


ATTORNEY, age 26, senior law clerk 
to federal judge and member of Flor- 
ida and Georgia bars, desires associa- 
tion with small-to medium-sized firm 
in Central or North Florida. Interested 
in general practice or labor law. Re- 
sume upon request. Write Box 30, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


ATTORNEY, age 29, member Florida Bar 
seeks position with small to medium 
size law firm. Four year military trial, 
appellate, claims, and general law ex- 
perience. Desire general practice and 
trial work. Resume upon request. Write 
Box 21, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 


AMBITIOUS LAWYER with 114 years 
legal experience and 10 years elec- 
tronic experience is seeking permanent 
position with law firm, corporation, or 
governmental agency. Write Box 35, 
the Florida Bar Journal, Tallahassee, 
Florida 32304. 


NEW YORK ATTORNEY, 62, 36 years 
experience general practice, emphasis 
on real estate and probate work last 
10 years. Admitted Florida Bar June 
1969. Seeks association southeast Flor- 
ida law firm (excluding Dade County). 
Write Box 10, The Florida Bar Journal, 
Tallahassee, Florida 32304. 


ATTORNEY, antitrust specialist seeks 
position with law firm or corporation in 
southern Florida. Lead attorney in 
Antitrust Division, U. S. Dept. of Jus- 
tice for 23 years, 10 years of other fed- 
eral and municipal experience and pri- 
vate practice. Kent scholar, Columbia 
Law School. Admitted New York and 
Florida. Write Box 34, The Florida Bar 
Journal. Tallahassee, Florida 32304. 


CLASSIFIED ADS may be inserted by 
members of the Bar for $5 and by non- 
members for $10 each. Deadline is 
18th of month preceding month of 
publication. Address correspondence 


to The Florida Bar Journal, Tallahassee, 
Florida 32304. 
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SHARE OFFICE with experienced at- 
torney. Prime, street level location in 
heart of Hollywood, Broward County. 
Fully furnished and equipped, air-con- 
ditioned, law library, inter-com phones. 
Will share secretary and refer work. 
Excellent opportunity to build a prac- 
tice and succeed to my practice on 
retirement within a few years; very 
modest overhead. Reply Box 23, Flor- 
ida Bar Journal, Tallahassee, Florida 
32304. 


SEEKING tax attorney to share con- 
genial offices with two other experi- 
enced attorneys in general practice. 
One block from courthouse in Sara- 
sota. Will share secretary and refer 
work. Excellent opportunity in rapidly 
growing waterfront community to build 
jucrative practice with modest over- 
head. Write Box 32, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


TRIAL ATTORNEY WANTED—two to 
five years trial experience preferred, 
for affiliation with an established one- 
man law firm in Central Florida with 
the prospect of full partnership in a 
financially successful general prac- 
tice. Excellent starting salary and 
fringe benefits, including profit-shar- 
ing, major medical, etc. Write Box 28, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


PLAINTIFF’S LAW FIRM in downtown 
Miami has position available for an 
experienced trial lawyer with an above 
average academic background. Salary 
commensurate with qualifications with 
an excellent opportunity for a partner- 
ship. Send resume to Box 29, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


WANTED: Attorney interested in real 
property and title insurance work for a 
large and well-established national cor- 
poration. Opening is in branch office 
in Orlando. Admission to Florida Bar 
is required. Compensation commen- 
surate with experience, outstanding 
benefit program. Excellent opportunity 
for advancement in legal department 
or management. Send resume and 
salary requirements to: Lawyers Title 
Insurance Corporation, Central Title 
Division, Post Office Box 3789, Or- 
lando, Florida 32801. 


MISCELLANEOUS 


AVAILABLE FOR SALE: Review course 
in preparation for Florida Bar exam- 
ination. Complete coverage of all sub- 
jects, together with material. Terms to 
be negotiated. Write Box 14, The Flor- 
ida Bar Journal, Tallahassee, Florida 
32304. 


PROFESSIONAL ENGINEERING SERV- 
ICES: Investigations, reports, and ex- 
pert testimony on industrial accidents, 
machinery, structural failures and 
equipment liability cases. 

EMDS, INC., 1023 Manatee Avenue 
West, Bradenton, Florida 33505, (813) 
746-1784 


OFFICE SPACE—Will build to suit ten- 
ant. Excellent location with abundant 
parking. 253-3151, Tampa, Florida. 


WANTED TO BUY: Florida Family Law 
and Florida Will Drafting and Estate 
Planning. Write P. O. Box 2701, Mara- 
thon Shores, Florida, or phone 
743-5578. 


FOR SALE: All current—Southern 2d 
Reporters—$750; Florida Statutes An- 
notated—$450; Shepards Citations for 
Southern 2d Reporters—$75; Florida 
Digest—-$350; Bender’s Florida Com- 
plaint Forms—$100; Florida Jury In- 
structions (Richardson)—and Colliers 
on Bankruptcy—$75; will accept a 
lower reasonable offer for purchase of 
all of the above. Reply Box 33, The 
Florida Bar Journal, Tallahassee, Flor- 
ida, 32304. 


BOOKS 


LAW BOOKS FOR SALE: Excellent con- 
dition. Southern Reporter, lst and 2d 
complete to 184 So. 2d, and Southern 
Reporter 2d Florida cases, Vols. 183 2d 
to 220 2d, $1200; AM JUR, containing 
AM JUR 2d replacements through Vol. 
46, $650; 61 Vols. Florida Statutes 
Annotated, $375; 27 Vols. Florida 
Digests, $175; 25 Vols. Proof of Facts, 
$240; 27 Vols. ALR 3d with Index, 
$250; Shepards Florida Citator, $65; 
Adkins, Florida Real Estate, 4 Vols., 
$50; US Sup. Ct. Reports, Lawyer Edi- 
tion 2nd series, Vols. 1-20, $180; ALR 
2d Later Case Service, 11 Vols., $120. 
Cash only. Write 3033 Dawson, Sara- 
sota, Florida; phone 813/922-5798. 


FREE BOOKS—Will donate following 
books to any organization or person 
willing to pay transportation costs: 
L.R.A., Vols. 1-70; L.R.A. (new series), 
Vols. 1-52 plus supplements; American 
State Reports, Vols. 1-140 plus digests; 
American and English Annotated Cases, 
Vols. 1-21. Write P.O. Box 2637, Palm 
Beach, Florida 33480, or call 305-655- 
5311. 
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WHAT OTHERS THINK 


Professional Efficiency 


@ Who is the most important per- 
son in any law practice, be it a 
large firm or a solo practice? If 
your immediate response is not, 
“the client,” then per = mag had 
better reorient your thinking. With- 
out the client, the finest legal talent 
would go unhired and the most 
efficient and effective law office 
operation would come to a halt. 

Knowing that the client is the 
source of every lawyer's profession- 
al reputation and all his legal fees, 
the subject of the image of our 
offices and ourselves to our clients 
is a topic of some gravity. 

One of the most impressive 
things a client can see as soon as 
he enters is an obviously well-or- 
ganized office. A secretary who is 
friendly and courteous, yet busy 
without appearing to be in a frenzy 
doing four tasks at one time, is a 
great restorer of calm in the client 
and faith in the lawyer's team. A 
comfortable chair, convenient (and 
clean) ash trays and a selection of 
current magazines are evidence to 
your client of your concern for his 
comfort and convenience and are 
always carefully noted. Upon en- 
tering the attorney’s private office, 


the appearance of order and orga- 
nization is even more impressive 
and reassuring to the visitor. 

Many lawyers have desks piled 
high with stacks of files, corre- 
spondence, books, memoranda and, 
believe it or not, unopened mail. 
The lawyer who maintains his 
command post behind this garbage 
dump may think the client is im- 
smi that this is the sign of a 

usy and important man. I believe 
the client is not looking for a busy 
and important lawyer, but rather 
for one who obviously has the time 
and concern to work on the only 
law case in the world of import to 
the client—his own. The most ef- 
fective lawyers I know are those 
who have little on top of their 
desks, other than the two or three 
items they are working on at the 
moment. They return all phone 
calls the same day and answer all 
mail the following morning. This 
kind of conduct, in conjunction 
with the exterior calm and interior 
control noticed by the client in the 
lawyer himself inspires confidence 
in the client and reassures him. 
The client who finds these things 
will sing his lawyer's praises to his 


ESTATE PLANNING? 
Think H Heart Research 


Contact your local Heart Association or: 
FLORIDA HEART ASSOCIATION, INC. 
P.O. Box 10100, St. Petersburg, Fla. 33733 


Sustained by Memorials, Donations, and Bequests 


family, his civic club, his bowling 
team and anyone else who men- 
tions a need for a lawyer. These 
traits and habits are not inborn, 
but can be cultivated by hard 
work and study. 

The hard work begins when you 
decide to clear your desk right 
down to the pad and begin by 
coming back one night and filing 
every memo, answering every let- 
ter, forwarding every deed, listing 
on a legal pad all the phone calls 
to be returned in the morning and, 
most important of all, listing every- 
thing you intend to do the next 
day. Then, the following morning, 
come in at 8 a.m. and work through 
your list without leaving your of- 
fice until lunch time. Do that but 
one time and you will be a convert 
to a way of practicing law that 
will teach you the most amazing 
fact you can learn—that you have 
all the time you want for your fam- 
ily, your work and your leisure 
which you never thought you had 
because you were always so busy 


being busy. 


—I. M. GoLpBERG 
Charleston, S. C. 


This article is reprinted from TRAN- 
SCRIPT, South Carolina Bar Association, 
June 1970. 


ATTORNEY WANTED who would like to 
associate with established sole practi- 
tioner in small Central Florida com- 
munity with prospect of full partner- 
ship. One year minimum experience 
required. Write Box 37, The Florida 
Bar Journal, Tallahassee, Florida 
32304. 


The first publication of the Real 
Property, Probate and Trust Law 
Section newsletter will be issued to 
section members in early January 
1971. 


VOL. 44, NO. 10 


DECEMBER, 1970 


= 
607 


ers Welcome 


President- 
elect John 
McCarty of 
The Florida 
Bar welcomed 
the 44 new 
members 
sworn in at 
the Fourth 
District Court 
of Appeal in 
West Palm 
Beach, Chief 
Judge 
Spencer C. 
Cross 
administered 
the attorney's 
oath to the 
candidates. 


UH 


At the Supreme Court Building in Tallahassee Ben F. able Richard W. Ervin, Chief Justice of the Supreme Court, 
Barnes of Marianna addressed the 106 nominees on behalf _ presided. 
of the Board of Governors of The Florida Bar. The Honor- 


a 


These 109 lawyers took the oath in the ceremony at C. MacDonald, Jr., of Tampa spoke to the new admittees 
Lakeland at the Second District Court of Appeal. Thomas — on behalf of The Florida Bar. 


The Dade County Auditorium housed the ceremony for the oath. Albert D. Quentel spoke on behalf of The Florida 
the largest group of new lawyers taking the oath November Bar. He described the Bar's efforts to cope with the prob- 
13. The Third District Court of Appeal could not hold the lems in the nation’s legal system and urged the new mem- 
182 candidates and their relatives. Chief Judge Tillman bers to get involved in shaping the destiny of the Bar and 
Pearson presided with Judge Richard Swann administering _ the law. 
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Pitts, Henry L., Courtroom Conduct and 
the Preservation of Freedom ...N 508 
Pornography and Its Effect on Society, 
Winton M. Blount ........... N 518 
Powers, Samuel J., Jr., Automobile Acci- 
dent Reparations Controversy: Current 
President’s Page 
Annual Report: The State of The Flor- 


Je 327 
A Better Shake for The Young Law- 
The Clients’ Security Fund ...Mr 127 
Criticism and the Courts ...... F 73 


The Florida Bar’s Leather Bag Ap 179 
Legal Assistance by Law Students 

N 499 
Merit Selection of Judges ....Jy 379 
New Dimensions for Bar Committees 


O 431 
The Noblest Profession ...... My 235 


Pressman, Sonia, Legal Revolution in 

Women’s Employment Rights . .Je 332 

A Preview of Law Office Economics in 
the Seventies, Russell E. Carlisle 

Ja 26 

Printed Brief or Machine Copy—Which 
Costs Less? H. Wallis Gochnauer 

Mr 152 
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Probate Code 
Real Property Section Wants Probate 
Code Studied; Adopts Standards 


Mr 147 
Uniform Probate Code: Attempted 


Professional Ethics (Also See Ethics) 
Annual Committee Report ....Jy 403 
Financing Legal Fees ........ D 599 

Public Contracts 
Annual Report ............. My 289 

Public Relations 
How the Bar Can Improve Its Public 

Real Property, Probate and Trust Law 
Section 
Real Property Section Wants Probate 

Code Studied; Adopts Standards 


Mr 147 
Rebirth of Revocable Trust in Florida, 
James S. Roth F 82 


Report to You ..F 66, My 231, Jy 383, 
O 435, N 505, D 561 
Rhyne, Charles S., Ten Ways Lawyers 


Can Help The Cause of Peace 


D 558 

Rosenberg, Sheldon, Corporation, Bank- 
ing and Business Law ...... Mr 156, 
Je 358, D 587 


Roskin, Howard E., Tax Law Notes 
F 96, Ap 212, Je 360 
Roth, James S., Rebirth of Revocable 


Rules 
Amendment Restricting Retirement 
Benefits Defeated .......... Ja 43 
Arbitration Rules Adopted in Dade 
N 527 
Federal Rule Changes Relating to 
Discovery O 452 
In Re: Integration Rule, Letter to 
Journal Ja 42 
Integration Rule (See Integration 
Rule) 
Juvenile Rules Must Wait on Article V 
F 89 
Rules Amended to Correct Errors 
N 528 
Zinzell Resolution Urges ‘Total’ Justice 
F 92 


Sacher, Charles P., Tax Law Notes 
Ja 48 
Sack, Martin, The Judiciary Must Handle 
Mass Arrests on Moment’s Notice 


Ja 25 
Scholarships 
Scholarships Set Up at Miami Law 
F 94 
Sections 
Annual Reports 
Young Lawyers ........... Je 357 
Security Fund 
Clients’ Security Fund ....... Ap 200 
Securities 
Proposed Securities Legislation 
y 399 
Duty of Broker to Ascertain Title to 
Negotiable Securities ...... Jy 399 


Seventies Will See Trend Toward Con- 
solidation in Local Government, Hans 
Fe. a 8 
Sevier, Francis A. C., Statutory Braking 
Ability, Extrapolation and Jabberwocky 


F 74 
Sheppard, John W., Shoes for the Cob- 


The Silver of Hatred: Financial Aspects 
of Divorce, Roger J. Waybright 
Mr 134 
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Smith, Wm. Reece, Jr., The Florida Bar 


Social Justice—The Battle Cry is Ringing 
Ja 15 


South America Will Be in Easy Reach 
of Florida, W. Emory Daugherty, Jr. 
Ja 13 
Specialization 
Stetson, University of 
Stetson Law Students Offer Research 
Stripling, Robert O., Recovery of Attor- 
ney Fees Under the Bussey Decision 


Jy 385 
The Successor Employer—Something Else 


Supreme Court of the United States 
Florida’s Carswell Nominated for U.S. 


Senate Rejects Carswell’s Nomination 
My 261 


Tampa Tribune, Jail the Vandals in Our 
Courts, What Others Think ...Mr 158 
Tanzler, Hans G. Jr., Seventies Will See 
Trend Toward Consolidation in Local 
Ja 8 
Tax Law Notes 
Appraisal Litigation Expenses Assets 
Not Deductible ........... Jy 396 
Assignment of Group Life Insurance— 
Exclusion from Gross Taxable Table 


Ja 50 
Deductibility of Loan Processing Fee 


Divided Tax Court Holds Power to In- 
vade Trust Corpus for Beneficiary’s 
“Happiness” is Not Fatal ....F 96 

Dividends Received by Controlling 
Stockholder My 304 

District Court Holds Regulations In- 
valid in Valuation of Mutual Funds 
Shares 

Double Deduction Allowed for Estate 
Selling Expenses .......... Je 360 

Fifth Circuit Court Rejects IRS “Pre- 
mium Payment Je 360 

Internal Revenue Service Fails to Prove 
Fraud Against Ex-Governor—Portion 
of Campaign Contributions Gifts 

Ap 212 

Investment Advice for Buying Secu- 

rities May No Longer be Deductible 
My 305 

Lawyer—Political Candidates Don’t Get 
O 474 

New Section 305 (c)—A Trap for The 
Unwary Redemptions ...... D 598 

Partial Sale of Good Will by a Profes- 
sional Man May Produce Capital 

Pitfalls to Tax Free Incorporation 

Ja 48 

Pledge of an Installment Obligation 
as a Dispsoition .......... D 596 

Procedural Changes in the Tax Court 
Under the Tax Reform Act of 1969 


Mr 154 

The “Tax Benefit Rule” in Section 337 
Liquidation Sales .......... D 597 
Tax Court Holds Income Taxable 


to Stockholder-Radiologists Rather 
than Professional Service Corpora- 


Tax Court Will Follow Courts of Ap- 
peals Decisions ............ Jy 395 


Taxpayer Fails to Meet Requirements 
oF Section 1244—Loss Denied 
Ap 212 
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Transfer by Custodian Under Gifts to 
Minors Act Requires Inclusion of 
Transferred Property ....... Je 361 

Treasury Eases its Position on Prepaid 
Treasury Proposes to Disallow Income 

Detetrel “CD's” N 530 
Treatment of § 166 (c) Bad Debt Re- 

serves in § 351 (a) Transfers 
Jy 396 

Tax Law Section 
Annual Report .............. Je 357 

Tax Reform Act, 1969 
Tax Reform Act of 1969 Changes Rules 
for Citrus Grove Expenses ..Ap 213 

Tax Reform Act of 1969 Provides New 
Depreciation and Recapture Rules— 


Already Effective ......... Ap 213 
Taxes 

Proving Overassessments in Property 


Ten Ways Lawyers Can Help the Cause 

of Peace, A Christmas Editorial, 
Charles S. Rhyne .......... D 558 
This Month ....Ja 5, Mr 125, Ap 177, 
My 229, Je 321, Jy 377, 
O 429, N 497, D 557 

Thornal, Campbell: In Memoriam 
D 560 
.-Ja 43, F 88, Mr 147, Ap 203, 
My 261, Je 349, Jy 393, 
O 465, N 527, D 579 

Ullman, Samuel C., Tax Law Notes 

D 596 


Topics 


Uniform Laws 
Annual Report 
Usury Law 
Florida’s General Usury Law, Earl B. 
Hadlow and Mitchell W. Legler 


D 570 

The View From Here, Mark Gardner 
Je 345 
The Way You Practice Law Will Change 
Ja 26 
Waybright, Judge Roger J., The Silver 
of Hatred: Financial Aspects of 


What Others Think 
About Law Day and Lawyers, William 
C. Groninger and Lt. Gov. Ray C. 
Ap 196 
Berman, Emile Z., Advocacy and the 
Lawyer's Responsibility ....Jy 390 
Bradford County Telegraph, The 


American Way ............ F 102 
Professional Efficiency ....... D 607 
Tampa Tribune, Jail the Vandals in 

What Went Before—Two Decades of 
Williams, Reginald L., Elected ABA As- 
sembly Delegate ............. O 467 
Yes, YOU ... Are a Candidate for a 


Heart Attack, Linda H. Yates 
Young, Burton 
Law Reform Will Come from Legisla- 


..F 78 


ture, Not Judiciary ......... Ja 32 
Meet the New President ...... Je 326 
President’s Page ..... Je 327, Jy 379, 


O 431, N 499, D 565 
Young Lawyers Section 
Annual Report ............+. Je 357 
Young Lawyers Section Wins ABA 
Award, Gets Nixon Recognition 

O 465 

Zinzell Resolution Urges ‘Total’ Justice 
F 92 
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talk 
about 
realestate 


financing 


Money is availiable for 
CONSTRUCTION LOANS | 
LAND LOANS 
SECOND MORTGAGES 
FUNDING OF COMMITMENTS 


~ 


* 
AMERIC> 
625 No. Michigan Lancaster Shopping Center 
Ave. Bldg. $19,500,000 
$10,000,000 Park City, Pennsylvania 


Chicago, Illinois 


Buckley Towers Condominium Baton Rouge Apartments Xanadu Yacht Club Nun's Island 
$4,000,000 . $1,400,000 500, 
Miami, Florida Carol Stream, Illinois Freeport, Bahamas Montreal, Canada 


APPLICATIONS INVITED 


WALTER HELLER COMPANY 


MORTGAGE DIVISION 
CHICAGO: 105 W. Adams Street (312) F16-2300 * NEW YORK: 200 Park Avenue (212)973-2300 * ATLANTA: First National Bank Bidg., (404) 525-8651 
NEW ORLEANS: 225 Baronne Street (504) 522-0484 + MIAMI: 900N.W. 54th Street (305) 757-9551 
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CALENDAR 


1970 
December 8, 15—CLE Course on Probate Practice, Everglades Hotel, Miami 
(night sessions). 


December 11—CLE Course on Probate Practice, University of Florida Law 
Center, Gainesvillle; Holiday Inn, Sarasota. 


1971 


January 4-8—Fifth Annual Institute on Estate Planning Sponsored by University 
of Miami Law Center, Americana Hotel, Miami Beach. 


January 6-9—Winter Conference Florida County Judges Association, Voyager 
Beach Motel, Daytona Beach. 


January 9—Midyear Luncheon Meeting Florida Association of Women Lawyers, 
Langford Hotel, Winter Park. 


January 25—Florida Bar Examination, Jacksonville. 


February 19—Conference for Local Bar Association Leaders, The Florida Bar 
Center, Tallahassee. 


March 3-6—Third Medical Institute for Attorneys Sponsored by University of 
Miami Law Center, Americana Hotel, Miami Beach. 


March 13-21—Inter-American Lawyer Exchange Program sponsored by The 
Florida Bar Committee on International and Comparative Law, EI Salvador 
and Guatemala. 


March 18-20—National Medicolegal Symposium, ABA and AMA sponsors, 
Americana Hotel, N.Y.C. 


April 26—Florida Bar Examination, Tampa or St. Petersburg. 
May 18-22—American Law Institute, Washington, D. C. 


June 16-19—Florida Bar Annual Convention, Doral Golf and Country Club, 
Miami. 


September 27—Florida Bar Examination, Miami. 


DECEMBER, 1970 
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PRESIDENTS 


oy County Bar Association 
obert B. Staats, President 
317 Magnolia Ave. Panama City 
Brevard County Bar Association 
Kendall T. Moran, President 
P. O. Box 1286 Titusville 
Brooksville Bar Association 
Joseph E. Johnston, Jr., President 
29 S. Brooksville Ave. Brooksville 
Broward County Bar Association 
William G. Miller, Jr., President 
546 S.E. Third Ave. Fort Lauderdale 
Charlotte County Bar Association 
Charles J. Cheves, Jr., President 
227 Taylor St. Punta Gorda 
Clearwater Bar Association 
Robert R. Tench, President 
P. O. Box 1297 Clearwater 
Collier Cou Bar 
James W. Elkins, President 
Parks Bidg. 
865 Fifth Ave., South 
Coral Gables Bar Association 
Phyllis Shampanier, President 
3399 Ponce de Leon 
Bivd. Coral Gables 
Dade County Bar Association 
John R. Hoehl, President 
301 First Federal Bidg. 
The Federal Bar Association 
Cape Canaveral Chapter 
John R. Stanier, President 
P. O. Box 4567 Patrick Air 
Force Base 
Central Florida Chapter 
Thomas J. Hanion Ill, President 
409 Broxburn Ave. Tampa 
South Florida Chapter 
Fred W. Doerner, Jr., President 
8030 S.W. 185th St. Miami 
West Florida Chapter 
Richard Hill Merritt, President 
P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 
Florida Government Bar Association 
Harold Smithers, President 


Naples 


Miami 


566 East Call St. Tallahassee 
Gulf Beaches Bar Association Of 
Pinellas County 


John A. Rhoades, Jr., President 

7217 Gulf Bivd., St. Petersburg Beach 
Hardee County Bar Association 

John W. Burton, President 

P. O. Box 426 Wauchula 
Hendry-Glades Bar Association 

Jack J. Rafter, Jr., President 

P. O. Box 756 Clewiston 
Hialeah-Miami Springs Bar Association 

John S. Post 

P. O. Box 2702 Hialeah 
Highlands County Bar Association 

Ernest M. Breed, Jr., President 

P. O. Box 591 Sebring 


Norman A. Share, President 

3 Palm Professional Bidg. 

38 N.W. Eighth St. Homestead 
Indian River County Bar Association 

Robert Jackson, President 

P. O. Box 2397 Vero Beach 
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Jacksonville Bar Association 
W. E. Grissett, Jr., President 
210 First Bank & Trust Building 
Jacksonville 


Lake City Bar Association 
S. Austin Peele, President 
P. O. Box 243 


Lakeland Bar Association 
C. Parkhill Mays, Jr., President 
P. O. Drawer BW Lakeland 


Lake-Sumter Bar Association 
Christopher C. Ford, President 
225 W. Main St. Tavares 


Lee County Bar Association 
John W. Sheppard, President 
P. O. Box 509 Fort Myers 


Manatee County Bar Association 
E. N. Fay, Jr., President 
P. O. Box 595 Bradenton 


Marion Cou Bar Association 
William T. Swigert, President 
P. O. Box 1148 Ocala 
Martin County Bar Association 
John E. Prewitt, President 


Lake City 


P. O. Box 2205 Stuart 
Miami Beach Bar Association 

Murray Goodman, President 

1351 N.W. 12th St. 

Room 432 Miami 


Monroe County Bar Association 
Enrique Esquinaldo, Jr., President 
P. O. Box 31 Key West 

Nassau County Bar Association 
Thomas J. Shave, Jr., President 
P. O. Box 476 Fernandina Beach 


North Broward Bar Association 

Delford P. Richey, President 

214 First Fed. Bidg., 

1000 S. Fed. Hwy. Deerfield Beach 
North Dade Bar Association 

Bruce S. Schwartz, President 

1899 N.E. 164th St. 

North Miami Beach 


Okaloosa-Walton Co. Bar Association 
Hugh Thomas Handley, President 
P. O. Box 128 Fort Walton Beach 


Orange County Bar Association 
William Trickel, Jr., President 
709 Metcalf Bidg. Orlando 


Osceola County Bar Association 
Ellis F. Davis, President 
P. O. Box 403 Kissimmee 


Palm Beach County Bar Association 
James S. Robinson, President 
925 Comeau Bidg. 
West Palm Beach 


Pasco County Bar Association 
Ander P. Gibbs, President 
Route 3 Box 334E Dade City 
D. W. Perkins Bar Association 
Releford McGriff, President 
P. O. Box 516 Jacksonville 
Putnam County Bar Association 
Samuel V. Holch, President 


P. O. Box 118 Palatka 


St. Johns County Bar 

Paul L. Martz, President 

107 Cordova St. St. Augustine 
St. Lucie County Bar Association 

James E. Alderman, President 

P. O. Box 1418 Fort Pierce 
St. Petersburg Bar Association 

William H. Carey, President 

617-28 Florida Bank Bldg. 

St. Petersburg 

Sarasota County Bar Association 

V. Morris Smith, Jr., President 

P. O. Box 159 Sarasota 
Seminole County Bar Association 

Phillip H. Logan, President 

P. O. Box 1755 Sanford 


South Broward Bar Association 
Reuben M. Schneider, President 
P. O. Box 650 Hollywood 


South Miami District Bar Association 
Kenneth F. Kniskern, President 
6161 Sunset Drive South Miami 


South Palm Beach County Bar 
Association 

C. Y. Byrd, Ill, President 

P. O. Box 1927 Delray Beach 
Tallahassee Bar Association 

Marion D. Lamb, Jr., President 

P. O. Box 1140 Tallahassee 
The Bar Association Of Tampa & 
Hillsborough County 

C. Lawrence Stagg, President 

P. O. Box 26 Tampa 
Volusia County Bar Association 

Darrel Carnell, President 

518 N. Halifax Ave. Daytona Beach 


West Pasco Bar Association 
Richard C. Williams, President 
122 North Boulevard 
New Port Richey 
Winter Haven Bar Association 
Irving W. Wheeler, President 
P. O. Box 1396 Winter Haven 


The Society Of The Bar Of 
The First Judicial Circuit 
R. Brownlee Eggart, President 
333 South Baylen Street Pensacola 


Second Judicial Circuit Bar Association 
Kenneth E. Cooksey, President 
P. O. Box 480 Monticello 
Third Judicial Circuit Bar Association 
Clement Dean Lewis, President 
P. O. Box 8 Live Oak 


Fifth Judicial Circuit Bar Association 
W. Troy Hall, Jr., President 
P. O. Drawer 678 Tavares 


Eighth Judicial Circuit Bar Association 
David M. Anderson, President 
212 S.E. First St. Gainesville 
Tenth Judicial Circuit Bar Association 
Thomas R. Bayless, President 
P. O. Drawer BW Lakeland 
Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 
P. O. Box 66 Arcadia 
Fourteenth Judicial Circuit 
Bar Association 
Richard Wayne Grant, President 
114 S. Jefferson St. Marianna 
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Why recommend title insurance from 
Lawyers Title Insurance Corporation? 


Lawyers Title Insurance Corporation 
is a state-regulated corporate insurer, 
nationally recognized and respected, 
and locally staffed with experienced 
title men. It all adds up to the finest 
title service in Florida. 


Isn’t that reason enough why you 
should recommend title insurance 
from Lawyers Title Insurance Cor- 
poration? 


THE NATIONAL TITLE INSURANCE COMPANY 


WITH THE LOCAL TOUCH 


Represented in Florida 

by the following Agents 

and Branch Offices: 

BELLEAIR BLUFFS 

West Coast Title Company 

BOCA RATON 

po Title Insurance Corporation 
Washington Abstract Company 
DAYTONA BEACH 

The Abstract Corporation 
DEERFIELD BEACH 

Broward County Title Company 
DELAND 


The Abstract Corporation 
FORT LAUDERDALE 
Broward Title Company 
FORT PIERCE 
Title Security Company 
GAINESVILLE 
County Abstract Company 
Broward ae Title Company 
INVERNESS 
West Coast Title Company 
Florida Title & Guaranty C 

orida Title uaranty Compan 
LAKE PARK on 
Lawvers Title Insurance Corporation 
LAKE WALES 
Florida Southern Abstract & Title Company 
LAKELAND 
Florida Southern Abstract & Title Company 
MELBOURNE 
Title Security Company 
MIAMI 


Lawyers Title Insurance Corporation 

OCALA 

Marion Abstract and Title Company 

ORLANDO 

Central Title Division—LTIC 
ALATKA 


Guaranty Title Company of Palatka 
PANAMA CITY 

Panama Title Corporation 
PENSACOLA 

Title Guarantee Division—LTIC 
PLANTATION 

Broward County Me Company 
POMPANO BEACH 

Broward County Title Company 
PUNTA GORDA 

Punta Gorda Abstract & Title Company 
ST. PETERSBURG 

West Coast Title Company 

ST. PETERSBURG BEACH 

West Coast Title Corporation 
SANFORD 

The Abstract Corporation 
SARASOTA 

Lawyers Title Insurance Corporation 
SEBRING 

Highlands Abstract & Title Company 
STUART 


Title Security Company 

TALLAHASSEE 

Tallahassee Title Company 
AMPA 


Guaranty Title Company 
TAVARES 

Inland Title Division—LTIC 

VENICE 

Lawyers Title Insurance Corporation 
VERO BEACH 

Title Security Company 

WEST PALM BEACH 

Atlantic Title Division—LTIC 
WINTER HAVEN 

Florida Southern Abstract & Title Co. 


lawyers Title Insurance (orporation 


Home Office ~ Richmond . Virginia 
A RICHMOND CORPORATION COMPANY 


FLORIDA STATE OFFICE 
99 SIXTH STREET, S. W. . WINTER HAVEN, FLORIDA 


CAPITAL, SURPLUS AND RESERVES OVER $38,000,000 


NOT TO BE CONFUSED WITH ANY OTHER 
TITLE INSURING ORGANIZATION OF SIMILAR NAME 
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ANN ARBOR MICHIGAN 


A Wise Investment 


FLORIDA STATUTES ANNOTATED 


The completely Annotated Set of Statutes with history notes and 


annotations immediately following the statute law. 


ENCYCLOPEDIC DIGEST OF FLORIDA REPORTS 


It makes available at a glance all Florida Case Law as well as Federal 


Cases relating to Florida law. 


FLORIDA LAW AND PRACTICE 


The Encyclopedia of Living Florida Law for Florida Lawyers by 
Florida Lawyers. 


Write for Prices and Liberal Terms: 


THE HARRISON COMPANY 
Law Book Publishers 


178-180 Pryor Street, S.W. Atlanta, Georgia 30303 


FLORIDA REPRESENTATIVES 


Ben A. Hinson Richard W. Smith 


P. O. Box 4214 1316 Eckles Drive 
Atlanta, Georgia 30302 Tampa, Florida 33612 
Call: 404/522-7242 Call: 813/932-0627 


MRS MARLENE HURST 
UNIV MICROFILMS LIB SERVICES 
XFROX CORPORATION 


, 

46106 | 
7 048i 


